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Current Topics. 
Justices’ Response to the Lord Chancellor. 


THE announcement that, in response to the circular letter 
issued by the Lord Chancellor in January, suggesting that 
those justices of the peace who, owing to age or other causes, 
were no longer able effectively to discharge the duties of the 
Office in court might see fit to resign, no fewer than 356 have, 
on the ground of ill-health or non-residence, decided to retire, 
demonstrates once again the desire on their part loyally 
to accept the suggestion of the Lord Chancellor and so make 
toom for younger men having both the time and energy 
to discharge the duties falling to them. Those who have 
thus demitted office have doubtless served their day and 
generation faithfully and efficiently, and have thus earned 
the gratitude of the nation. It is no light task which falls 
to the justices of the peace in view of the ever-increasing 
legislative output of statutes imposing additional burdens 
on them. An Elizabethan writer complained of the vast 
mass of statute law with which the justices in his day were 
being burdened ; indeed, he feared that their backs would 
be broken by the “not loads but stacks of statutes”; but 
since those far-off days the English country justices have 
continuously shown that their backs are pretty broad, seeing 
that the ‘‘ stacks of statutes” of Elizabethan days were but 
@ mole-hill compared to the modern legislative mountain. 
As the late Professor MarrLanp humorously put it, lawyers 
long ago abandoned all hope of describing the duties of a 
Justice of the peace in any methodic fashion, and the 
alphabet had become the only possible connecting thread. 
As he went on to say, the justice must have something to 
do with ‘railways, rates, recognisances, records and 
recreation grounds,” and with “‘ disorderly houses, dissenters, 
dogs and drainage,” a haphazard arrangement probably 
unavoidable, for, as Rupo.tr GwNeIst, the distinguished 
German jurist said many years ago, the functions of the 
English justice are as multifarious as those of the modern | 
State. To heap this mass of duties upon the shoulders of | 
the members of the local bench may seem to impose upon | 
them an intolerable burden, and so it perhaps would be | 
Were it not that they have always with them a highly trained 








and experienced clerk of the peace whose professional 
education enables him to proff:r advice when, as so often 
it is, required. 


Psychology and Delinquency. 

In the course of the fifth report on the work of the Children’s 
Branch of the Home Office, which was recently dealt with in 
this column, reference is made to psychology in relation 
to the juvenile courts. ‘‘ The skilled psychiatrist,” it is stated, 
‘is handicapped by the two facts that his technical language 
is popularly used by people who have no real understanding 
of it, and that there are a number of persons about who, 
being well intentioned but more or less ignorant amateurs, 
or, still worse, pure (or perhaps impure) charlatans, bring 
discredit on serious psychology.” Notwithstanding _ its 
obvious dangers and ready suseeptibility of abuse, the con- 
tribution capable of being made by psychology to the treat- 
ment of the delinquent, whether child or adult, is being 
increasingly recognised, and the nature of this contribution 
was brought out recently by Lorp Rocue, when opening 
the new clinic and offices of the Institute- for the Scientific 
Treatment of Delinquency in Portman Street. Crime and 
criminals, it was said, were not uniform and of one pattern. 
The categories were numerous and they shaded into one 
another. At one end of the scale was the person who offended 
against the law from a weakness or infirmity, which might 
be remedied or cured ; at the other end was the person who 
had determined to prey on society. To act on one theory 
or to adopt the same practice in dealing with those extremes 
seemed, it was urged, to be unwise and even ridiculous. 
Lorp Rocue stated that the first function of the institute 
was to enable those who administered the law to determine 
with more certainty than they were now able to do into 
which of the categories lying between those two extremes 
any given person was properly to be placed; and that the 
second function was for their psychiatrists to attempt to 


| amend and remove the cause which had led the offender into 


conflict with the law. This delineation of the scope of the work 
indicates both its desirability and the opportunities which 
lie before it and it is probable that few will deny its potential 
value in skilled hands. 
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The Housing (Financial Provisions) Bill. 

Some indication should be given in this column of the 
contents of the new Housing Bill, which was read a second 
time in the House of Commons on Tuesday, though 
pressure on our space compels us to refer readers 
desiring full particulars concerning its contents to the 


Bill itself. The measure is concerned with the subsidies 
to be granted in respect of houses completed after 
Ist January, 1939, but, in order to avoid any 


interruption in house building, it is proposed that the 
increased amounts should be payable in respect of houses 
for which a contract is entered into after the date of the 
publication of the Bill, notwithstanding that they may 
have been completed during the present year. The principal 
features of the measure are the placing of the subsidy on a 
uniform basis, both for slum clearance and overcrowding, 
and the special provisions designed to effect improvement in 
the rural housing position for the benefit of agricultural] 
workers. The revision of the normal subsidies provides for 
the annual payment over a period of forty years by the 
Exchequer of £5 10s. per house built, there being in addition 
a statutory contribution from the rates of £2 15s. The 
Minister of Health is to be empowered to increase the former 
amount to £6 10s. in certain boroughs and urban districts 
where the latter would throw an unduly heavy burden on the 
rates. In these cases the local authority’s contribution 
will remain the same, but the county council will make a 
contribution of £1 a year for each house. The Bill makes 
provision for assistance of a special kind to be given in the 
cases of dwellings in the form of flats occupying expensive 
sites, the subsidy being graded from £11 for a flat on a site 
costing between £1,500 and £4,000 an acre, to £26 for a flat 
occupying expensive land. In such cases the contribution 
from the rates will be an amount equal to one-half the 
Exchequer subsidy. 
Rural Housing. 

Provision is made in the Bill for annual payments over 
a forty-year period of £10 for each house built by a rural 
district council for the replacement of unfit houses or the 
abatement of overcrowding among the agricultural population. 
In such case, a contribution of £1 will be made by the rural 
district council, and similar contributions will be furnished 
by the county council. In special circumstances, the 
exchequer contribution is to be raised to an amount not 
exceeding £12, the rural district council’s contribution 
remaining the same and that of the county council being 
increased by the same amount as the exchequer contribution. 
The subsidy for general agriculture needs takes the form of 
annual payments of £10 per house, for forty years, with a 
power to the Minister to increase it in special cases to a 
maximum of £12. An annual subsidy not exceeding £10 
will also be payable to the owner for the time being in respect 
of a house provided by private persons for the agricultural 
population under arrangements with a rural district council, 
where that body is of opinion that this is the most convenient 
method of providing houses. Such houses are to be reserved 
for the agricultural population, are not to be let at a rent 
exceeding that fixed by the Local Agricultural Wages Com- 
mittee, and are at all times to be maintained in a proper 
state of repair. It is proposed that this subsidy should be 
available for new houses built by agricultural workers for 
their own occupation, and by land-owners and farmers for 
their workers. The Bill makes provision for the review of 
the new subsidies by the Minister of Health after the beginning 
of October, 1941, but alterations effected as the result of such 
review would not apply to houses completed before Ist October, 
1942. As a further aid to the solution of the rural housing 
problem, the Minister of Health indicated that the government 
proposed to introduce legislation at an early date to extend 
the operation of the Housing (Rural Workers) Acts for another 
four years from next June, when they would otherwise expire. 





The Leasehold Property (Repairs) Bill. 

Tue threat of yet further invasion by Act of Parliament 
of territory covered by private contract may not, at first 
sight, commend itself to responsible opinion. But circum- 
stances alter cases, and the law furnishes a number of examples 
of legislative protection afforded to those whose position is in 
some sense disadvantageous compared with that of those 
with whom they are associated in contractual relationship. 
Moreover, it is a sound maxim.that the law should not allow 
itself to be used as an instrument of oppression, and this can 
sometimes only be prevented by the introduction of some 
legislative measure. That a covenant to repair under a long 
lease is capable of being used as a means of exploitation, and 
that in some cases it is so used, will hardly be doubted by any- 
one who has followed the recent debate on the Second Reading 
in the House of Commons of the Leasehold Property (Repairs) 
Bill, and it is unnecessary for us to enlarge upon the abuses 
which have arisen as a result of “ speculators, individuals, or 
companies ’’—to use the words of Mr. Hices who moved the 
second reading of the Bill—buying up “ the reversions on long 
leases with the object of forcing the occupiers to purchase the 
reversions under threat of forfeiture.” In cases such as those 
with which the Bill is concerned elaborate schedules of repairs 
are served on the occupiers, usually poor persons, who are 
faced with the alternative of complying with them or 
purchasing the reversion at the price named. The Bill 
proposes to remedy the evil by limiting the right of a lessor 
under a long lease which has still some years to run to enforce 
the covenant to repair, unless he can satisfy the court that 
the immediate remedying of the breach is necessary in order 
to prevent substantial diminution in the value of his reversion. 
To this end a lessee is to be given power to serve a counter- 
notice claiming the benefit of the new legislation. 


Extent of the Changes. 

As at present drafted, the measure is limited to property 
of a rateable value of not more than £50 a year, and the 
raising of this limit and the specific application of the Bill to 
shop property was advocated in some quarters. These were 
mentioned as among the points raised in the debate which 
would require, and would receive, further consideration in 
the speech of the Attorney-General, who expressed himself as 
not quite sure whether the word “ house,” as it stood, would 
cover shops. Another point of considerable importance was 
raised by Major Miuus, who stated that in many cases there 
were three parties to the transaction—the ground landlord, 
the original lessee and the sub-lessee, who was the occupier. 
Care, it was urged, was necessary in dealing with the lessor 
who was trying to batten on the weakness of the occupier to 
ensure that the importance of the occupier’s interests was not 
overlooked, and it was suggested that words might be inserted 
during the committee stage which would make the interests 
of the occupier of real concern and the reason why an order 
for repairs should be granted. An amendment to the effect 
that leave to serve the notice should not be given unless the 
lessor proved that the immediate remedying of the breach 
was requisite ‘“‘for the welfare of the occupier,” or for 
preventing substantial diminution in the value of the reversion 
was suggested as a way of getting over the difficulty. The 
measure, which obtained support in all quarters of the House, 
was read a second time, and the impression that something of 
the nature of the Bill was necessary if the present system of 
leasehold tenure was to continue seems to have been general. 
That there was no intention to interfere substantially with the 
present system, or to prejudice the legitimate interests of the 
good landlord, was clear. 


Air-Raid Precautions. 


THE attention of readers should be briefly drawn to a number 
of publications recently issued by H.M. Stationery Office 
in connection with the Air-Raid Precautions Act, 1937. 
A Home Office circular on this subject, dated 28th January 
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(H.M. Stationery Office, price 1d. net), has been sent to a 
number of officials and local authorities, together with a 
useful summary of the provisions of the Act (H.M. Stationery, 
price 1d. net). Part I of the Act, which applies to England, 
Wales and Scotland, deals with general precautions schemes. 
A considerable latitude is allowed concerning the various 
local authorities by whom such schemes shall be prepared, 
and a duty is placed upon them to assist each other. But 
the provisions of the Local Government Acts relating to the 
combination of local authorities, the appointment of joint 
committees, and the delegation of functions to subordinate 
authorities are not to be exercised without the approval of 
the Home Secretary. Among powers with which local 
authorities are invested for the purposes of the Act, is that 
of compulsory purchase of land by order confirmed by the 
Secretary of State. Part II of the Act, which does not apply 
to Scotland, relates to fire precautions schemes. For this 
purpose, the authorities are the borough and urban district 
councils, but the summary above referred to states that 
although rural district councils are not at present empowered 
to maintain fire brigades unless invested with urban powers 
by order of the Ministry of Health, it is contemplated that 
they may be fire brigade authorities under future legislation, 
and accordingly, they are empowered under the Act to 
develop emergency fire brigade measures. The other 
publications referred to consist of two sets of draft regulations 
—the Air-Raid Precautions (General Schemes) Regulations, 
1938, and the Air-Raid Precautions (Fire Schemes) Regu- 
lations, 1938—which set out in their respective schedules 
the matters as to which general precautions schemes and fire 
precautions schemes shall contain provisions. The regulations 
are published by H.M. Stationery Office, price Id. net, each. 
Finally, a Home Office memorandum (H.M. Stationery Office, 
price 1d. net) sketches the general lines of lighting restrictions 
which may be expected to be imposed in the event of war, 
and it is intimated that further information will be issued as 
soon as possible. 


Recent Decisions. 


In Lucas v. Lucas; Same v. Same (The Times, 11th 
February), the Court of Appeal (GrEER and MacKinnon, 
LJJ., and Bennett, J.) upheld a decision of Sir Boyp 
Merriman, P., who had granted a decree of judicial separation 
for which a wife prayed on the ground of the husband’s 
cruelty and had dismissed a cross-petition by the husband for 
divorce on the ground of the wife’s alleged adultery. Greer, 
L.J., intimated that it was impossible for the Court of Appeal 
to overrule the learned President’s finding of fact that the 
wife had not committed adultery with the co-respondent, or 
his finding of further cruelty by the husband which wiped out 
the condonation of previous acts of cruelty. 

In Egham and Staines Electricity Co., Lid. v. Gas Light 
and Coke Co. (The Times, 11th February), the Court of 
Appeal (Sir Witrrmp Greene, M.R., Ciauson, L.J., and 
Luxmoore, J.) by consent, dismissed, without costs, an 
appeal from the judgment of Farwe t, J. (81 Sou. J. 649), 
who had declined to grant the plaintiffs an injunction to 
restrain the affixing of gas hot-plates to electric cookers. 

In Hippodrome (Golders Green), Ltd. v. British Broadcasting 
Corporation (The Times, 11th February), heard before Hawke, 
J., and a special jury, a claim for damages for alleged injurious 
falsehood and slander of title by an announcement that an 
actress would take part in a broadcasting item which, it was 
said, led the public to assume she was not appearing at the 
Plaintiffs’ theatre, with consequent fall in the takings, failed, 
the jury returning a verdict for the defendants. 

In Pratt v. Cook, Son & Co. (St. Paul’s), Ltd. (The Times, 
12th February), Wrorrestey, J., held that deductions of 
10s. a week, which over a period of fifteen years had been made 
from the wages of the plaintiff, a packer formerly in the 
defendants’ employment, as representing the value of dinner 





and tea with which he was provided, constituted breaches 
of the Truck Acts and were recoverable by the plaintiff. 
The learned judge held that the plaintiff was engaged in 
manual labour—see Bound v. Lawrence [1892] 1 Q.B. 226; 
Morgan v. London General Omnibus Co., 13 Q.B.D. 832; 
Jacques v. S.S. Tug ‘“‘ Alexandra”’ [1921] 2 A.C. 339, 345— 
and that, the claim being in respect of a debt on a specialty, 
the period of limitation was 20 years—see Cork and Bandon 
Rly. Co. v. Goode, 13 C.B. 827; Kenyon v. Darwen Cotton 
Manufacturing Co. [1936] 2 K.B. 193, 206. 


In Bryce v. Hornby (The Times, 12th February), where 
the plaintiff and defendant effected a temporary exchange 
of certain pieces of jewellery and the defendant lost the piece 
of which she had possession, Gopparp, J., intimated that, 
while not careless in the popular sense of the word, the 
defendant was in the position that the law required her to 
prove affirmatively that she lost the brooch without negligence, 
but she could not do so. Judgment for the value of the brooch 
was therefore given for the plaintiff, who sued on behalf 
of her insurers. Coggs v. Bernard, 2 Lord Raym., 909, and 


Wilson v. Brett, 11 M..& W. 113, referred to. 


In J. L. Keir & Co. Ltd. v. Whitehead Iron and Steel Co- 
Ltd. (The Times, 15th February), Branson, J., held that the 
phrase “ buyers’ total requirements up to 8,000 tons” as 
descriptive of the quantity of steel reinforcing bars which 
the defendants were bound under a contract to supply to the 
plaintiffs over a period at a specified price meant that the 
former should supply the ascertained needs of the latter up 
to the total stated (“‘ requirements ” meaning “ needs ’’), and 
he rejected the contention of the plaintiffs that they were 
entitled to and had an option to call for 8,000 tons, but were not 
bound to purchase any bars from the defendants. The learned 
judge held that there was no special trade meaning attached 
to the word “ requirements.” 


In De Bueger v. J. Ballantyne & Co. Ltd. (The Times, 
15th February), the Judicial Committee of the Privy Council 
reversed a decision of the Court of Appeal of New Zealand and 
upheld that of Norrucrort, J., of the Supreme Court of 
New Zealand to the effect that the remuneration payable to 
a tailor’s cutter of “ £700 sterling a year,” was to be paid 
in English and not New Zealand currency. 

In McCormick v. Bennison and Others (The Times, 
15th February), Hawke, J., after hearing and rejecting 
arguments to the effect that words complained of were 
incapable of a defamatory meaning, entered judgment for the 
plaintiff for £750 and £300, the amounts of damages assessed 
by the jury in respect of libels on the plaintiff appearing 
respectively in the People and a book entitled “ Giants on 
Parade.” 

In Andrews v. River Thames Conservators (p. 154 of 
this issue), the Court of Appeal (Sir Witrrm GREENE 
M.R., Cuauson, L.J., and Luxmoorg, J.) upheld a decision 
of Crossman, J., in a friendly test action brought by the 
plaintiff suing on behalf of himself and all other the defendants’ 
officers and servants, who had been placed on the established 
staff or in the regular class of employees since Ist August, 
1930, to the effect that s. 79 (8) of the Land Drainage Act, 
1930, which confers certain pension and superannuation 
rights, applied only to officers and servants in the employ- 
ments of the defendants on the date above named when the 
Act came into force. 

In O’Brien v. Great Western Rly. Co. (mentioned in The 
Times, 16th February), Porter, J., negatived an engine 
driver’s claim for damages for wrongful dismissal at the age 
of sixty-two and a half, holding that an agreement between 
the men’s representatives and the company whereby the 
normal retiring age for drivers should be sixty-five did not 
confer a legal right upon drivers to remain in their employ- 
ment until that age. It was admitted that the company had 
a legal right to dismiss drivers on fourteen days’ notice, 
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Masters of the Supreme Court. 


A QUESTION of vital interest to solicitors was raised in the 
House of Commons on the 3rd February. The question, 
which, with its answer, is set out in our Parliamentary News 
column, on p. 139 of our last issue, asked the Attorney-General 
whether he was aware that the salaries of the Masters of the 
King’s Bench Division had recently been increased without 
any corresponding increase of the salaries of the Masters of 
the Chancery Division, and upon what grounds had the 
differentiation been made. In his answer, which took the 
form of a written reply, the Attorney-General, after remarking 
that King’s Bench Masters were required to possess substan- 
tially the same qualifications as county court judges and 
Metropolitan police magistrates, whose salaries had lately 
been raised under the Statutory Salaries Act, 1937, stated 
that “it became desirable to raise the maximum salaries of 
the King’s Bench Masters to the same figure in order that the 
standard of appointment might not suffer. The same consider- 
ations do not apply to the Masters of the Chancery Division.” 

It is significant that the Attorney-General made no attempt 
to justify the differentiation on grounds due to distinction 
in the nature and quality of the offices. Whether the capacity 
for eligibility to cither of the appointments mentioned by the 
Attorney-General is or is not, in itself, sufficient ground to 
justify the increase, is immaterial, the point of the answer is 
that the salaries of the Chancery Masters have not been 
increased because they hold a qualification which does not 
entitle them to certain higher paid appointments. They 
have been compared with a “standard of appointment ” 
which is wholly inapplicable to them. If this standard was 
applicable—as it would be if an Act was passed to-morrow 
changing the qualification of a Chancery Mastership from that 
of solicitor to barrister—the logical consequence would follow 
that the salary of Chancery Masters ought to be increased 
automatically because, otherwise, to paraphrase the language 
of the Attorney-General, the standard of the appointment 
would suffer. With this inapplicable standard of comparison, 
and with no attempt to vindicate the increase on the superior 
merits of one office over the other, one is almost driven to the 
conclusion that King’s Bench Masters have been advanced 
because they hold a qualification which Chancery Masters are 
not required to possess. 

In these circumstances it is instructive and not, perhaps, 
wholly unimportant to contrast the differing qualifications for 
these offices over a period of years When the office of Master 
in Chancery was abolished in 1852, officials termed chief clerks 
were assigned to the Chancery judges for the purpose of 
assisting in the general business of the court, their duties 
being largely those of their displaced predecessor. The 
qualification for the appointment was practising as a solicitor 
or attorney for a period of at least ten years. 

The chief clerk’s common law counterpart, as so designated 
in the Supreme Court of Judicature (Officers) Act, 1879, was 
Master of the Supreme Court, and the qualification for this 
office was either a practising barrister or practising solicitor of 
not less than five years’ standing—just half the experience 
required of his Chancery brother. When in 1897 the style 
of chief clerk was, by order of the then Lord Chancellor, 
altered to its present title of Master of the Supreme Court, 
some concern was at the time felt that the new title might 
render barristers eligible for Chancery Masterships, especially 
as from time to time, though only rarely, solicitors had been 
appointed King’s Bench Masters under the Act above noted. 
(See 41 Sox. J. 285, 305). Any such apprehension, however, 
was quickly averted by an accommodation arrangement 
under which it was understood that, as between the two 
branches of the profession, barristers only were to be treated 
as being eligible for King’s Bench Masterships and solicitors 
only for Chancery Masterships. This ‘“‘ gentleman’s agree- 


ment ” was faithfully observed and eventually found statutory 
recognition in the Supreme Court of Justice (Consolidation) 








Act, 1925, which standardised the respective qualifications as 
follows—for King’s Bench Master, a practising barrister of 
not less than ten years’ standing; for Chancery Master, a 
practising solicitor of not less than ten years’ standing—or, in 
either case, the holding of another office to which a similar 
qualification was attached. 

Ten years’ practice at the bar opens up a long range of 
appointments to a barrister. .It qualifies him not only for 
appointment to the High Court and County Court bench, 
but also, under the Act of 1925, to the minor but highly 
important appointments of Official Referee, Master in Lunacy, 
King’s Bench Master and Bankruptcy Registrar. Curiously 
enough, the office of Bankruptcy Registrar may be held 
either by a barrister or a solicitor, as may also that of Probate 
Registrar, though, with regard to the latter, no standard of 
practising experience is required. In neither of the last two 
cases, however, does it appear to be the practice to demon- 
strate the qualification in favour of solicitors by actual 
appointment. 

The offices available to solicitors alone, under the Act, are 
limited to those of Chancery Master, Taxing Master and 
Official Solicitor, though, even in this restricted sphere, 
vacancies are sometimes filled by the transfer of civil servants 
to the prejudice of solicitors in actual practice. The fact 
must not be overlooked that the office of Registrar of the 
Chancery Division is confined to solicitors. These appoint- 
ments, however, are exceptional in that the appointment is 
only open to clerks to the Registrars, who must be solicitors 
of not less than two years’ standing. 

In view of the fact that there are so few appointments open 
to the practising solicitor, it is imperative that their dignity 
and importance should be jealously safeguarded. That a 
distinction should now be made in the remuneration of two 
officers, equal in rank, whose work involves similar respon- 
sibility, and who for the past fifty years, at least, have 
been remunerated on the same scale, is bound to affect 
adversely the standing of the officer receiving the lesser 
remuneration. The impression must inevitably be created 
that the Chancery Master holds an inferior office doing inferior 
work, but, while it must be inferred from the Attorney- 
General’s reply that the remunerative distinction in favour 
of the King’s Bench Master is due to reasons altogether uncon- 
nected with the merits of his office as such, the taint of 
inferiority will remain and will not be alleviated by the fact that 
the fortunate holders of the higher paid office are barristers. 

Automatic promotion is not a thing which commends 
itself to us on its own account. We much prefer the present- 
day slogan—Equal pay for equal work. We claim to have 
some knowledge of the nature of the work carried on in both 
King’s Bench and Chancery Chambers, and while we are far 
from belittling the former, we have no hesitation in expressing 
the opinion that the nature and importance of the work 
performed in Chancery Chambers is at least on an equality 
with that carried out in King’s Bench Chambers. To many 
of us it seems that the business transacted in Chancery 
Chambers is more arduous and exacting, as it undoubtedly is 
more complex and detailed, requiring the highest degree of 
skill and the exercise of infinite patience and tact. 

It would be interesting to know how the Chancery judges 
view the distinction that has been made adversely to officers 
with whom they are so very closely associated. It would 
be interesting to know if the Lord Chancellor sought their 
advice when considering the claims of the Chancery Masters 
to equality of treatment. We feel sure that solicitors as 4 
whole cannot but regard this unmerited distinction otherwise 
than as a slight on their own branch of a profession, in the 
honour and dignity of which they are no less concerned than 
members of the Bar. We hope and trust that the unhappy 
distinction that has been made between the two branches of 
the profession may be removed, not only in the best interest 
of the officers concerned, but in the far larger interest of the 
administration of justice itself, 
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Inheritance (Family Provision) Bill. 
IV. 

In this article we shall continue our examination of the 

Inheritance (Family Provision) Bill ; we shall now, however, 

consider it from a purely technical point of view, waiving the 

fundamental criticisms which we have made. 

We note first that the Bill itself does not contain any 
direction as to the mode of bringing or conducting proceedings 
save to provide that they must be in the High Court or one 
of the Palatine Chancery Courts. Consequently, rules of 
court will presumably be made for giving further and better 
directions. It seems clear that these rules will assign all 
proceedings in the High Court under the Act to the Chancery 
Division. We have, however, no indication whether they 
will provide that the cases may be brought on originating 
summons or whether they may be heard in chambers. We 
think it would be desirable that both these things should be 
done. Where the court has a discretion, the mode of 
exercising it tends to develop differently according as to 
whether it is exercised in open court or not. In the Divorce 
Division, for example, the discretion to grant a decree to a 
petitioner who confesses to adultery is exercised in court. 
The decisions have been reported and rules of practice have 
consequently grown up, with the result that this discretion 
has to a great extent become crystallised. A similar situation 
exists with regard to the granting of the discretionary equitable 
remedies of injunction, specific performance, rescission and 
rectification. On the other hand, the discretion to remove 
a restraint on anticipation has long been exercised in chambers 
(there are few, if any, reported cases on it in the twentieth 
century), and the discretion to grant trustees extraordinary 
powers under the Trustee Act, s. 57, is generally so exercised. 
The consequence is, that these discretions have remained 
flexible ; and we submit that it is desirable that cases under 
the present Bill should primarily be heard on summons in 
chambers. They can, of course, be adjourned into court in 
any case where the judge thinks it desirable. The rules 
should, we think, also make clear what is to happen in cases 
where the construction of the will is in doubt at the same 
time as an application under the Act is impending. 

Section 1 (4) allows the payments under the Act to be made 
out of capital ‘‘ where the value of a testator’s net estate does 
not exceed £2,000.” It seems to us that the court ought to 
have a power to direct the use of capital, but that the limit 
of £2,000 is objectionable. It would be much better not to 
have a hard and fast limit at all, but to provide that the 
power shall arise where by reason of the smallness of the 
estate the court thinks it expedient so to act. If there must 
be a limit, it ought to be a great deal higher than £2,000—say, 
at least, £10,000. £2,000 Os. 1d. in trustee securities would 
now produce an income of about £75 a year gross. As the 
Bill stands at present, no order could be made for the applica- 
tion of any part of the capital of the estate under the Act, 
and the dependants would get only a share of income. In 
view of the limits imposed on the application of income by 
8. 1 (3), a widow without children could in this case be granted 
about £37 10s. per annum; if she had children who came 
within the qualifications of s. 1 (1), she and they could be 
allowed to share two-thirds of £75 per annum, that is to say, 
£50. 

Section 1 (5). of the Bill is in the following terms: ‘‘ No 
application under this section shall be entertained by the court 
by or on behalf of any person where the testator has 
bequeathed not less than two-thirds of the income of the 
het estate to a surviving spouse and the only other dependant 
or dependants, if any, is the child or children of such sur- 
viving spouse.” Presumably, the intention of this sub-section 
is to prevent children from competing with their widowed 
parent; such competition might perhaps be supposed to 
be unedifying, though, as a matter of fact, it happens every 





day in ordinary construction summonses. But in fact the 
section goes much further. Suppose that a testator leaves 
a wife and other dependants; by some oversight he leaves 
his wife the income of his estate for life with remainder 
outside the family. The wife dies soon after her husband, 
while the children are still within the definition of dependants. 
As the sub-section stands, the children are in this case for ever 
excluded from applying under the Act, merely because their 
mother while she survived had the income of the estate 
for life. The sub-section was not in the original Bill, nor was 
it one of the amendments suggested by the Solicitor-General 
when he intervened in the proceedings of the committee. 
It appears to us to be mischievous and should be deleted. 

Section 1 (6) defines the expressions ‘‘ net estate’ and 
‘annual income.” It is desirable to note that whereas 
the original Bill provided that the provision was to be made 
out of the ‘‘ testamentary property,” an expression defined 
to mean the property which a testator did dispose of by his will, 
the expression “net estate,” out of which the provision is 
now to be made, is defined as meaning all the property which 
he had power to dispose of by his will ; thus, property going 
under a partial intestacy can now be used for the purposes 
of the family provision. It is also necessary to observe 
that ‘‘‘ annual income’ means, in relation to a testator’s 
net estate, the income that the net estate, when realised, 
might be expected to yield in a year.” The court will thus 
have in each case to speculate as to what the assets might 
be expected to realise if they were sold, in order to arrive 
at the income on that sum. 

Section 1 (7) provides that ‘‘ the court shall . . . have regard 
to any past, present or future income of the applicant from 
any source. . This provision does not seem to add any- 
thing, and since its meaning is obscure would be much better 
omitted. The court will, of course, take all relevant circum- 
stances into account. But why should it consider the 
applicant’s ‘‘ past income’? What does this expression 
mean ? And what possible relevance has it to ‘‘ maintenance,” 
which is concerned with present necessities ? Again, what 
is ‘‘ future income”? Does it refer to anything, and if so 
what, besides estates or interests of the applicant indefeasibly 
vested in possession or reversion at the date of the application ? 
In view of the power to vary orders given by s. 4 the above 
portion of s. 1 (7) seems to be quite unnecessary. 

Section 2 provides, in effect, that no application may be 
made under the Act more than six months after the first 
grant of representation to the testator’s estate. Except for 
the addition of sub-s. (2), s. 2 has not been materially altered 
since the Bill passed its second reading, and the criticisms of 
it which we made on a former occasion therefore still stand. 
It seems to us that there is still no sufficient protection for 
children of the testator en ventre sa mére at the testator’s 
death, or for the executor who distributes the estate within 
the six months without knowledge that an application is to 
be made. 

Section 6 provides, “this Act shall not have effect in the 
case of a testator dying domiciled outside England.”’ Section 9 
(3), on the other hand, provides that “this Act shall not 
extend to Scotland or Northern Ireland.” The Act con- 
sequently extends to England and Wales ; but s. 6 refers only 
to England. It is, of course, arguable that the expression 
‘“* England ”’ includes Wales, but the proper phrase appears 
to be that employed in s. 13 of the Matrimonial Causes Act, 
1937, which speaks of a person as being “ domiciled in England 
and Wales,” since England and Wales, though different 
countries, have a single system of law. Presumably, the 
omission of Wales in s. 6 of the Bill is due to an oversight 
which ought to be put right. It can hardly be the intention 
of Parliament that if a testator had his permanent home in 
Wales the Act should not apply. 

Section 9 (2) provides that the Act is to come into force 
a year from its passing. We have protested against this 
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provision on a former occasion, since there does not seem to 
be any sufficient reason for it; so long a delay is quite 
unnecessary. Moreover, as the Bill will probably get the 
Royal Assent on some day in next June or July, it seems 
unnecessary that everybody concerned should have to charge 
their memories with that otherwise irrelevant date; it is 
submitted that the Act should come into force on the Ist of 
January, 1939. 








Company Law and Practice. 


THe term “ managing director ”’ is a comprehensive one and 
holders of that office differ very widely 
in the functions which they are expected 
to perform and in their relationship to the 
other directors of the company. In a small 
private company the managing director is very often the 
majority shareholder; or—when two persons are equally 
interested in the fortunes of the company—he may be joint 
managing director with another person who is in many 
respects practically a partner in a joint venture. Such a 
managing director or joint managing director will probably 
be drawing proportionately large sums by way of remunera- 
tion under the terms of a service agreement with the company 
for a period of years or for life. In a big public company, 
however, his position is quite different. He will more often 
be in the position of a trusted servant (though not in law an 
employee of the company) to whom the board has delegated 
a variety of powers the better to enable him to supervise the 
routine work of the various departments into which the 
company’s business may be divided. He will probably be 
remunerated on a handsome scale, but he has not necessarily 
got a preponderant influence in determining the policy of 
the board, and is regarded more as a chief executive. Whatever 
differences may exist between the positions of various managing 
directors the law is not inclined to notice them. The position 
is generally regulated in the first place by some such article 
as cl. 68 of Table A, whereby directors are empowered from 
time to time to appoint a managing director from among 
themselves on such terms as to remuneration as they may 
think fit. Remuneration may be paid in one or more of 
several ways: salary, commission, participation in profits. 
It is usual and indeed necessary to go on to provide that a 
director holding the office of managing director shall not, 
during his tenure of the latter office, be subject to any 
provisions regulating the retirement of directors by rotation. 
Table Aalso provides that an appointment as managing director 
shall be subject to determination ipso facto if the managing 
director ceases from any cause to be a director, or if the 
company in general meeting resolve that his tenure of that 
office shall be determined. I may parenthetically observe 
that it is, of course, important to see that the articles of the 
company permit directors to hold offices or places of profit 
under the company before proceeding to make any appoint- 
ment of a salaried or otherwise remunerated managing 
director: see Boschoek Proprietary Company Limited v. 
Fuke [1906] 1 Ch. 148, and Nelson v. James Nelson and Sons 
[1914] 2 K.B. 770, at 779. It is, however, otherwise if the 
appointment of the managing director carries with it no 
remuneration. In Foster v. Foster [1916] 1 Ch. 532, the articles 
of the company empowered the directors to appoint one of 
their number to be managing director and allowed them further 
to contract with the company, provided that no director might 
vote in respect of any contract in which he was personally 
interested. The plaintiff was a salaried director of the 
company and also chairman of directors and managing 
director. He received, however, no additional remuneration 
in respect of these latter offices. There were two other 
directors who, in the transactions in connection with which 
the action arose, were united in opposition to the plaintiff, 


Managing 
Directors. 








One of these was the defendant, who got herself appointed 
chairman in the place of the plaintiff and joint managing 
director with him—in both cases without remuneration. 
Subsequently the plaintiff’s remuneration was greatly reduced 
by a resolution of the company in general meeting and at a 
board meeting he was deprived of his office of managing 
director. The defendant then became sole managing director 
and a substantial salary was attached to that office. So far 
as we are at present concerned two of the points decided are 
of importance. It was held that the appointment of the 
defendant as sole managing director with a salary fell within 
the article referred to which allowed directors to contract 
with the company but not to vote in respect of any such 
contract. As the appointment had only been made with the 
assistance of the defendant’s vote the resolution of the board 
was invalid. It was, however, also held that in cases where 
no remuneration is attached to the office conferred, the 
transaction does not come within the prohibition imposed 
by the article. It is not a contract between the director and 
the company, but merely the delegation by the directors 
of some of their powers to one of their body. Provided, 
therefore, that the directors have the usual powers of delega- 
tion, it is not necessary to have regard to the article regulating 
the making of contracts between directors and the company. 

In connection with the question of delegation of powers 
mention should here be made of the case of Biggerstaff v. 
Rowatt’s Wharf Limited [1896] 2 Ch. 93. The two first points 
on which that case is reported are not of present interest, but 
a third point was decided dealing with the position of strangers 
who deal with a managing director. The facts were these. 
Certain creditors of the Company were pressing for security 
for their claim, and at a meeting between them and the three 
directors of the company it was agreed provisionally that the 
company should issue debentures to them and hypothecate 
to them various debts then due to the company. At a 
subsequent meeting, which was attended by only two of the 
directors (the quorum being three), one of the directors, who 
was also managing director, gave the creditors a letter signed 
by himself on behalf of the board in which he agreed to execute 
a deed in conjunction with his co-directors creating debentures 
to be issued to the creditors. He also gave them orders 
addressed to the company’s debtors informing them that the 
debts due from them to the company were hypothecated 
to the creditors. The question then arose as to the validity 
or effect of these transactions. The articles of the company 
authorised the directors to appoint a managing director 
and to delegate to him such of the powers of the board as they 
should think fit. There was no minute showing that the 
managing director had been appointed by the board, but he 
had acted in that capacity; nor was there any minute 
delegating any powers to a managing director. It was held 
that the creditors were entitled to assume that the managing 
director had all the powers which he purported to exercise, 
since it was competent to the directors in accordance with the 
constitution of the company to confer those powers upon 
him. Lindley, L.J., puts the matter in this way: “It is 
said that the company are not bound by those orders [to the 
company’s debtors because the managing director] had no 
authority to give them. Now what is the law as to this 
point ? What must persons look to when they deal with 
directors ? They must see whether according to the constitu- 
tion of the company the directors could have the powers which 
they are purporting to exercise. Here the articles enabled the 
directors to give to the managing director all the powers of the 
directors except [powers to do certain things not here material]. 
The persons dealing with him must look to the articles and 
see that the managing director might have power to do what 
he purports to do, and that is enough for a person dealing with 
him bona fide. It is settled by a long string of authorities 
that, when directors give a security which, according to the 
articles, they might have power to give, the person taking 
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it is entitled to assume that they had the power. The 
hypothecations, therefore, are, in my opinion, valid.”” And 
the opinions of Lopes and Kay, L.JJ., were to the same 
effect. 
I have already said that a managing director is not in law 
an employee or servant of the company. This proposition 
may in many cases appear strange. In a large company the 
managing director may not inaptly be compared with a 
steward or bailiff of a large country estate, or with a house- 
keeper charged with the active superintendence of a large 
domestic establishment. Whether his remuneration consists 
of a salary or a share in the profits which the company is by 
his exertions able to earn, he certainly appears to perform 
services which differ in degree and importance only rather 
than in kind from the services which are expected of persons 
properly called employees. Nevertheless, his position in law 
is clear. He does not, for instance, fall within the definition 
‘clerk or servant,” in s. 264 of the Companies Act, 1929, 
so that in a winding up he is not entitled to preferential 
treatment in regard to any sums owing to him by the company. 
This was decided in In re Newspaper Proprietary Syndicate 
Limited [1900] 2 Ch. 349, which was a summons in a debenture- 
holders’ action to determine whether the managing director 
was entitled to preferential payment up to £50 in respect to 
arrears of salary. On behalf of the receiver for the debenture- 
holders it was argued that the statutory provisions were 
intended to protect persons in a humble position. This may 
be so, but it is not, it is submitted, the true ground of the 
decision. In the view of Cozens-Hardy, J., a managing 
director is only an ordinary director entrusted with some special 
powers, and a director is certainly not in law a servant of the 
company. It is, of course, very often the fact that a managing 
director is only an ordinary director with additional duties, 
powers and remuneration, but, as I have already indicated, 
this is by no means always so, and it is, I think, permissible 
to say that the general nature of the proposition not 
infrequently in particular cases can produce unexpected 
results and even hardship. It is-true that In re Newspaper 
Proprietary Syndicate Limited, supra, is only an authority 
for the construction of the statute, but authority for the 
wider proposition is to be found in Normandy v. Ind, Coope 
and Co. Limited [1908] 1 Ch. 84. This was a case where the 
directors agreed to grant a pension to a retiring managing 
director. The memorandum of the company included among 
the objects for which the company was established power to 
provide for the welfare of persons in the employment of the 
company or formerly in their employment. The short point 
was whether the pension could properly be granted in view of 
this provision in the memorandum, and Kekewich, J., held that 
it could not. On the point of construction the learned judge 
contented himself with the observation that no managing or 
other director falls within the phrase: ‘‘ Persons in the 
employment of the company.” 





When Justices Lewis and Tucker arrived at Liverpool 
Assizes last Tuesday they found St. George’s Hall plunged 
in gloom through an electric light failure, says 7'he Times. 
Candles burned on the judges’ and counsel’s benches and on 
the witness boxes. The judges’ trumpeters played ‘“ Just a 
Song at Twilight.’’ After only five minutes of justice by 
candlelight, however, the electric light was restored. 


Ten motorists who last November were fined £1 each at 
Windsor Police Court for disobeying ‘‘ halt” signs have 
how received their money back, says The Times, together 
with a letter from the Home Office quashing their convictions 
and giving them a pardon. When asecond batch of motorists 
came before the court a week later the Automobile Association 
contended that the summonses were out of order because the 
signs did not comply with the regulations of the Ministry of 
Transport. This was proved to be so and the summonses 
were dismissed. The question of what was to be done about 
the first ten who had already paid their fines was then referred 


A Conveyancer’s Diary. 


Tue effect of the rule against perpetuities in relation to the 
exercise of powers of appointment has some 


Appointment curious results at times. It not infrequently 
Under Power turns upon the precise wording of the 


to Two Persons document exercising the power. It is 
for their quite possible for the object of the appointor 
Joint Lives and to be defeated by the application of the 


to Survivor— = rule whilst it could be achieved despite 
Effect of the rule by adopting a different method. 

Rule Against An interesting case in point is Re Legh’s 
Perpetuities. Settlement Trusts: Public Trustee v. Legh 


[1938] 1 Ch. 39. 

By a deed of re-settlement dated in 1891, certain property 
was declared to be held upon trust (inter alia) to raise portions 
and subject thereto to hold the residue of the trust funds 
and the income thereof upon trust to pay the income thereof 
to I.R.P.L. (“ the testator ’’) during his life and after his death 
to hold the capital and income thereof in trust for all such 
one or more exclusively of the other or others of the issue 
of the testator whether children or remoter issue at such time 
and if more than one in such shares and generally in such 
manner for the benefit of such issue or one or more of them 
as the testator should by deed revocable or irrevocable or 
by will or codicil appoint and in default of and until and 
subject to any such appointment in trust for all or any the 
children or child of the testator who being sons or a son 
should attain the age of twenty-one years or being daughters 
or a daughter should attain that age or marry under that age 
and if more than one in equal shares. The testator died in 
1894, having exercised his power of appointment by deed 
as regards part of the trust funds. By his will he exercised 
the power as to the remaining funds, and as to a certain share 
therein he appointed that the trustees of the settlement 
should hold the same upon the following trusts : ‘* Upon trust 
during the joint lives of my said grandson and granddaughter 
D.1.C. and L.1.C. to pay the income thereof to them in equal 
shares as tenants in common, and after the death of either 
of them to pay the whole income to the survivor of them 
during the residue of his or her life, but so that my said grand- 
daughter shall not during twenty-one years from my death 
have power to anticipate the half or the whole (as the case 
may be) of the income payable to her under this present trust.” 

Neither the said grandson or granddaughter was in existence 
at the date of the re-settlement creating the power, and the 
question arose whether the trust of the income of the share 
in the trust funds between the death of whichever of them 
died first and the death of the survivor was valid or was void 
as infringing the rule against perpetuities. 

The whole question turns upon whether the appointment 
to the surviving grandson or granddaughter was contingent 
or vested. The wording of the will must alone be looked 
at in order to decide that question. As was pointed out by 
Sir W. Greene, M.R., in the course of this case, and as I have 
already mentioned, there might be two ways of wording the 
appointment, both having the same result, but one being such 
as to infringe the rule against perpetuities and so void, and 
the other not being affected by the rule and so valid. Thus, 
in a gift upon trust to pay the income to A during his life 
and after his death to transfer the capital to B, if he shall be 
then living, B’s interest is contingent and will fail if A’s death 
is an event falling outside the limits allowed by the rule. 
If, however, the gift is in terms an absolute gift to B with a 
gift over, in the event of his predeceasing A, his interest will 
be a vested one and the rule will not apply, although the 
practical result in the two cases will be the same. 

There are two earlier authorities to which reference may 
be made. 
In Whitby v. Von Luedecke [1906] 1 Ch. 283, the facts were 
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that by a settlement made in 1844 on the marriage of W and G, 
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real estate was settled to the use of G for her life and after 
her death to the use of such children of the marriage in such 
shares and manner as G should by will appoint. The only 
two children of the marriage were L (born in 1846) and A 
(born in 1862). G died in 1877, having by her will appointed 
that the yearly income of the settled estate should be equally 
divided “ during their respective lives between my daughters 
L and A,” and that “ in the event of the death of either the 
survivor shall receive the whole income,” and that on the 
death of the survivor the estate should be sold and the 
proceeds divided among the children of L and A. 

Buckley, J., held that the gift to the survivor was a 
contingent and not a vested estate, and as the survivor might 
be a person not ascertainable within twenty-one years from 
the death of G, the gift was void as contravening the rule 
against perpetuities. 

In Re Samuda’s Settlement Trusts ; Horne v. Courtenay 
[1924] 1 Ch. 61, a testatrix in exercise of a power of appoint- 
ment amongst her children or remoter issue, appointed that 
after her decease the income of the trust funds should be 
divided between her three daughters therein named “ and the 
survivors of them” or such of them as might continue 
unmarried and on the death or marriage of the last survivor 
upon the trusts therein mentioned. 

Eve, J., held that the appointment to the three daughters 
of one-third each for life or until marriage was good, but the 
cross gift of the life interests to the survivors of them was a 
contingent and not a vested interest, and infringed the rule 
against perpetuities. His lordship, however, indicated that 
if he had not been fettered by the authority of Whithy v. Von 
Luedecke, he would have concluded that the interest of each 
of the daughters in remainder was vested but he felt bound to 
follow that authority. 

In Re Legh’s Settlement, the Court of Appeal held that the 
reversionary interest in the survivor of the grandson and 
granddaughter of the testator was a contingent interest 
and therefore void as contravening the rule. 

In the course of his judgment Sir W. Greene, M.R., said : 
* It is said that in the present case the words can be construed 
as an appointment of the moiety of the income to each grand- 
child for his or her life and after his or her death to the other 
grandchild for his or her life and that the expectant interest 
of each grandchild in the other’s moiety is vested in spite 
of the fact that the condition of survivorship (which is in 
any event essential and inherent) is expressly attached.” 
That, in passing, it may be said was the view which Eve, J., 
was inclined to take, and what he would have no doubt 
decided, in the absence of authority to the contrary. Then 
the learned Master of the Rolls continued: “‘ This argument 
is attractive, but, in my opinion, unsound. The original 
interest—given to the two grandchildren—is an interest in 
them as tenants in common, the duration of their interest as 
such being the joint lives of the two. Upon the death of the 
first to die, a new and different interest is given—namely, 
a life interest in the entirety. During the joint lives it is 
uncertain which of the two will survive to take that interest 
which is in consequence of necessity contingent in the case of 
each grandchild. The nature of the interest in the entirety, 
which is appointed upon the death of the survivor, appears 
to me to be in its essence something different from a con- 
tinuation of the previous interest of the survivor in one 
moiety with a life interest in the other moiety added to it. 
If the property appointed had been real estate, the distinction 
would have been more apparent.” 

That, no doubt, is right, but it shows how harshly the rule 
can operate in some circumstances in which the mischief 
which the rule was intended to defeat could hardly be said to 
exist. But as the Master of the Rolls said: “the rule is 
strict and highly technical in its operation, and the temptation 
to construe words in such a way as to exclude its application 
is one which must be firmly resisted.” 








Landlord and Tenant Notebook. 


In the ‘‘ Notebook ”’ of the 22nd January last (82 Sox. J. 69), 
I referred, when discussing “ Punctual 


Distress as a Payment of Rent,” to a case in which 
Demand of evidence was given by a member of the 
Rent. Certificated Bailiffs’ Association of a 


common practice to distrain on a Monday 
for rent accrued due the day before : Child v. Edwards [1909] 
2 K.B. 753. My attention has since been drawn to some of 
the evidence given to the recent Committee on the Rent, etc., 
Restrictions Acts, when witnesses who favoured control 
pointed out that distress could not be levied on protected 
premises and spoke to a practice, prevalent in some districts, 
of landlords of decontrolled properties employing certificated 
bailiffs as rent-collectors, with the result that the collectors, 
by walking into the premises and placing a “ blue paper” 
on a table, made the tenants liable for the costs of a distress. 

I am, of course, concerned with the legality of the alleged 
practice only. The points which suggest themselves are : 
can a distress be levied without a demand, and, if so, can 
an agent lawfully enter premises in two capacities ? 

The proposition that there must be rent in arrear before 
distress can validly be levied requires no authority, but it 
is a different thing to say that in all cases rent in arrear 
can be distrained for whether a demand be made or not, 
or that levying a distress itself constitutes a demand. The 
latter proposition would undoubtedly be advanced by any 
bailiff or landlord called upon to justify his action in the 
cases described, and it is to be found so stated in recognised 
text-books which cite authorities in support ; to these I will 
refer later. 

But it is necessary to begin by emphasising the fact that 
most controlled and decontrolled premises are held on weekly 
tenancies; that it is usual for the landlords, at all events 
when the premises are a house or part of a house, to send 
for the rent; while when they are a flat in a block of flats, 
i.e., a separate and self-contained set of premises constructed 
for use for the purposes of a dwelling and forming part of a 
building from some other part of which it is divided 
horizontally, in a building which contains two or more storeys 
and which consists of three or more storeys exclusive of any 
storey which is constructed for use for purposes other than 
those of a dwelling (Housing Act, 1936, s. 188 (1)), it is 
customary for tenants to take their rent and rent-books to 
an office in the building, where rent is received and acknow- 
ledged by an official called the superintendent ; and that it 
is most unusual in either case for the tenancy agreements to 
include anything in the nature of a covenant to pay rent. 

Now it is well established that a tenant under a covenant 
to pay rent must seek his landlord out. The authority for this 
is Haldane v. Johnson (1853), 8 Exch. 689, when a tenant. 
sued for rent due the preceding Christmas, unsuccessfully 
pleaded that he had been at home half an hour before sunset 
on the day in question, ready to make the payment, but no 
one had called. 

The plea in the above defence was based on rules to be 
found in ‘‘ Coke upon Littleton,” “‘ Bacon’s Abridgement,” 
‘“Sheppard’s Touchstone’ and similar works worthy of 
respect ; and the rules are indeed elaborate, prescribing not 
only that the landlord must come to the premises from which 
the rent issues, but also that he must attend at a notorious 
place on those premises, e.g., the front and not the back 
door. But when the authorities are examined it is found in 
chapters dealing with conditions on which estates are held, 
i.e., with forfeiture clauses ; Coke, in the same chapter, 
observes that the law leans against forfeiture; hence the 
reason for the conditions (which have since been modified by 
statute, and rendered ineffective by the use of the words 
‘“‘ whether lawfully demanded or not ”’). 

But in Haldane v, Johnson the court, while distinguishing 
the position of an action for breach of covenant from 
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forfeiture proceedings on these lines, also used words 
suggesting that a demand might be necessary if the action 
were not for covenant but for debt; in other words, if the 
landlord relied on the reddendum only. 

For authority on this point, which, of course, affects the 
conditions under which distress may be levied, one can turn 
to the judgment of Bayley, J., in the House of Lords in Rowe 
v. Young (1820), 2 B. & B. 165. The issue actually concerned 
the place of payment for a bill of exchange, but the learned 
judge had occasion to illustrate his points by a fairly 
comprehensive analogy between the position with which he 
was dealing and that which obtains in cases of rent. The 
following rules were recognised: Rent is reserved in some 
cases generally, and then the proper place for the payment is 
the land out of which it issues. A tenant may plead that he 
was in attendance to pay, but that the landlord was not in 
readiness to receive; but this defence is in bar of damages 
only, not in bar of the debt, and must be accompanied by a 
bringing into court of the debt. Tender and refusal is no 
plea in an action of debt for rent ; but in avowry (i.e., defence 
to a replevin action by a tenant alleging illegal distress) there 
is to be a return “ and there ought not to have been a distress if 
tender was made.” 

I will now briefly discuss the authorities on which those 
text-books which proclaim that a distress is itself a demand 
rely, as footnotes to the text show. There are three decisions 
altogether: Cranley v. Kingswell (1617), Hob. 207; Mallam 
v. Arden (1833), 10 Bing. 299; and Gillingham v. Gwyer 
(1867), 16 L.T. 640 

Taking the most recent of these cases first, it was an action 
for illegal distress by the owner of a cart who had been the 
tenant of a stable, for which he paid the landlord, the 
defendant in the action, 2s. 6d. a week. The absence of a 
demand was pleaded but not argued ; what was argued was 
whether the fact that the seizure had taken place in the 
roadway outside the stable vitiated the distress; on the 
court intimating its opinion that it did not, the action was 
settled by withdrawing a juror.- So this case can hardly be 
called an authority. 

In Mallam v. Arden the distress was held illegal because 
the landlord, who under the agreement had the right to receive 
rent half-quarterly instead of quarterly, distrained without 
notifying the exercise of his option. Alderson, B., in his 
judgment said: “ Distress is in ordinary cases a demand 
because the tenant by his bargain ought to be at hand” ; but 
the learned baron did not say what cases were ordinary, and 
the dictum is hardly helpful. 

The oldest of the three decisions, Cranley v. Kingswell, 
seems to be most in point. The action was a replevin action. 
No one had called for Ladyday rent on the day in question, 
but the landlord made a demand a few days later, and 
distrained when the tenant refused payment After holding 
that the rent was still due, the learned Chief Justice said : 
“ Now the Distress is both a Demand and a Distress »—and 
this short passage would tend, taken by itself, to support the 
text-book writers and the landlords and bailiffs whose conduct 
was condemned before the Rent Acts Committee. But his 
lordship went on: “and if the Tenant be there and offer the 
Rent he may not Distrain, and the Rent being due, and the Land 
answerable, he may demand it where he will at the land. 
But where a Power of Re-entry ... he is bound at the very 
time prefixt,”’ etc. 

The effect is, I suggest, that a demand is, in the absence 
of a covenant to pay rent, necessary; and that the word 
“distress ’’ is used in two senses, that of entering for the 
purpose of seizing goods and that of actually seizing them. 
Now, by the Law of Distress Amendment Act, 1888, s. 8, 
the Lord Chancellor may make, alter, etc., rules for regulating 
the fees, charges, and expenses in and incidental to distresses ; 
by r. 22 of the Distress for Rent Rules, 1920, now in force, 
no person shall be entitled to any fees, charges or expenses 





for levying a distress, or for doing any act or thing in relation 
thereto, other than those specified in and authorised by the 
table in Appendix II to those rules; and it will be found 
that the appendix in question begins with “‘ Scale I. Distresses 
for Rent where the Sum Demanded and Due Exceeds £20. 
1. For levying distress.’ From which it seems fair to infer, 
there being nothing in the rest of the rules to the contrary 
that a bailiff is not entitled to any fee for demanding rent. 

It is true that in Hutchins v. Scott (1837), 2 M. & W. 809, 
a landlord whose broker pressed the tenant for rent alleged 
to be due and for £3 3s. expenses, and who had been paid 
under protest, was held to have distrained though nothing 
was seized; but the point was really decided on estoppel 
principles, Abinger, C.B., ruling that when the broker said 
* Unless you pay me £21 for rent, and three guineas for 
expenses, I shall take your goods,” it did not lie in the 
defendant’s mouth, after receiving the money, to say there 
was no distress. As against this the landlord in Spicer v. 
Webb (1838), 2 Jur. 943, who had actually begun making an 
inventory when he found that he made an arithmetical 
mistake and left, was held not to have made a distress. 

It may be that a certificated bailiff of the kind described 
may be sufficiently quick and skilful to seize some furniture 
before the tenant can offer the rent, for no formalities are 
necessary for seizure, and the production of blue or other 
paper is not a condition precedent to a levy. But failure to 
respond immediately is not necessarily refusal of a demand. 
Further, if a tenant be cautious enough to admit the caller 
qua rent collector only, this may remedy the evil complained 
of; a surer expedient, however, would be not to open the 
door but to tender him the rent through it or from an upper 
window. 








Practice Notes. 
(Continued from p. 130.) 
VI. MiscELLANEOUS. 
1. Discovery. 

A plaintiff who sued in respect of the infringement of six 
stanzas of an unpublished poem was entitled to refuse to 
disclose the other stanzas which, he said, might expose him 
to proceedings for criminal libel. He was not bound to 
incriminate himself, and he was entitled to proceed on his 
pleaded case: Sitwell v. Sun Engraving Company Limited 
(1937), 54 T.L.R. 1382; 8hkeSon. J. 942. 

2. Evidence of Foreign Acts of State. 

The Evidence Act, 1851, is not exhaustive and where it is 
impossible to obtain examined copies authenticated as 
provided by that Act, the best secondary evidence of foreign 
Acts of State is admissible: Finska Angfartygs A/B and 
Others v. Baring Brothers & Co. Ltd. (1937), 54 T.L.R. 
147; 81 Sox. J. 1022. 

3. Effect of Master's Certificate. 

Where, at the request of the parties, a Chancery Master 
decided certain items in dispute which, however, were not 
within the judge’s order for an account, it was held 
that the Master’s certificate could be regarded as the award 
of an arbitrator and could be enforced as such by an order of 
the court. The parties, by asking him to decide something 
outside the ordinary course of law, must be taken to have 
agreed to be bound by his decision, not as a judge, but as an 
arbitrator: Wyndham v. Jackson (1937), 53 T.L.R. 921; 
81 Sox. J. 717. 

4. Costs against Solicitors. 

Where an application was made that solicitors to some of 
the defendants, who had later ceased to act, should be 
personally ordered to pay the plaintiff's costs on the ground 
of alleged professional misconduct, the Court of Appeal held 
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that there was jurisdiction over the solicitors even though, 
at the time of the application, they had ceased to be on the 
record. Section 5 (1) of the Solicitors Act, 1932, preserves 
the summary and inherent jurisdiction of the High Court 
over solicitors and an application for costs against a solicitor 
personally cannot be evaded by his ceasing to be on the record. 
For this purpose, once an attorney, always an attorney. 
The case was sent back to the judge for him to deal with 
by such procedure as he should think fit: Brendon & Others 
v. Spiro & Others (1937), 53 T.L.R. 667; 81 Sou. J. 396 
(see also 81 Sox. J. 453). 


VII. In tHE County Court. 


1. Venue. 

An action or a guarantee to secure the payment by instal- 
ments of the price of a bicycle is an action dependent on, 
and, therefore, ‘‘ founded on” a contract for the sale of goods. 
Such an action, accordingly, must be commenced, under 
Ord. II, r. 1 (3), of the County Court Rules, 1936, in the 
court for the district in which the defendant resides and 
carries on business: R. v. Shoreditch County Court Registrar : 
ex parte Saxon Finance Corporation Ltd. (1937), 54 T.L.R. 
53; 81 Sox. J. 964 (see also 81 Sox. J. 977). 


2. Interpleader. 


A claim for damages arising out of the execution of process 
by a high bailiff must be heard at the same time as the 
hearing of an interpleader issue ; it is the duty of the judge 
to adjudicate “‘ with respect to any damage or claim .. . 
arising or capable of arising out of the execution .. .” The 
whole matter must be determined, once and for all: West v. 
Automatic Salesman Ltd. (1937), 53 T.L.R. 711; 81 Sox. J. 457. 
3. Scales of Costs. 

The new County Court Rules, 1936, have taken away from 
the registrar the general discretion to allow fees beyond those 
fixed in the scales; only in three cases can a higher fee be 
allowed. The county court judge, upon reviewing the 
taxation and making such order as he thinks just, must 
equally confine himself to the rules. He cannot allow a higher 
fee for “ instructions for counsel,’ whatever be the work 
involved. Nor, in the absence of a certificate from the judge, 
may counsel’s fee be increased: Murray v. Redpath, Brown 
and Co. (1937), 54 T.L.R. 155; 81 Sox. J. 1040. 


2. County Court Scale. 


A county court judge ordered the whole of the costs of an 
action for tort in which the plaintiff received £60, begun in 
the High Court and afterwards transferred to the county 
court, to be taxed on the county court scale. The Court of 
Appeal held that, under s. 73 of the County Courts Act, 
1934, he had this power where he thought that the action 
should have been begun in the county court: Goadby v. 
Orridge (1937), 54 T.L.R. 239; 82 Sox. J. 35. 








Our County Court Letter. 
MARITIME LIEN. 


IN a recent case at Liverpool County Court (Kearney and Others 
v. Kelly ; Howarth, third party) a claim was made by the 
captain, chief steward and carpenter of the s.s. “ Jubilee 
Queen ” for the balance of wages. The ship was bought by 
the third party in 1935, and chartered to the Mersey and 
Blackpool Steamship Co., Ltd., on the 30th January, 1936. 
The pleasure trips were a failure, and the master and steward 
stood by, without being supplied with food, while the ship 
was in dock. The company went into liquidation in July, 
1936, but there were no assets, and the third party afterwards 
ran the ship on his own account. He was described as the 


owner in fresh articles dated the 3rd July, 1936, but he , 





subsequently sold the ship to the defendant for £2,000, free 
of all incumbrances and maritime lien. The defendant ran 
the ship from the Ist August to the 8th September, 1936. 
His Honour Judge Procter held that, prior to the Ist August, 
1936, the arrears of wages due to the captain were £25, and 
he was also entitled to subsistence allowance for seventy-nine 
days. The arrears due to the steward were £27 5s. 6d., with 
subsistence allowance for seventy-seven days. The car- 
penter was entitled to two weeks’ wages at £3 3s. a week. 
All three plaintiffs had a maritime lien on the ship, and 
judgment was given against the defendant as follows: for 
the captain £38 16s 6d.; for the steward, £40 15s.; for 
the carpenter, £6 6s. The third party had sold the ship 
to the defendant free from incumbrances and maritime lien, 
and, at the time of the sale, a valid maritime lien existed 
against the ship for £85 17s. 6d. Judgment was given in 
favour of the defendant against the third party for the latter 
sum, and also for the costs paid by the defendant to the 
plaintiffs, and also for the defendant’s costs against the 
third party. The defendant was ordered not to issue execution 
against the third party until after satisfaction of the judgment 
recovered by the plaintiffs. 


ACTION FOR DAMAGES AFTER CONVICTION. 


In Hall v. Cuthbert, recently heard at Worksop County 
Court, the claim was for £93 12s. as damages for assault. 
The plaintiff's case was that his leg had been broken in a 
scufiie, and the defendant had been fined £5 and costs by the 
Eckington magistrates. The charge, however, had originally 
been brought by the police, and was for causing grievous 
bodily harm. The plaintiff was therefore not the prosecutor, 
and was entitled to claim damages in a civil action. A 
preliminary objection was taken that the defendant, having 
paid the fine, was released from further proceedings, by virtue 
of the Offences against the Person Act, 1861, s. 45. The 
charge of causing grievous bodily harm had never been heard, 
and had not been reduced by the magistrates to one of 
common assault. The latter was a fresh charge, preferred 
before the magistrates, to which the defendant pleaded guilty. 
The only possible prosecutor, in a case of common assault, was 
the person assaulted, as laid down in Nicholson v. Booth (1888), 
52 J.P. 662. His Honour Judge Hildyard, K.C., observed 
that a letter from the magistrates’ clerk stated that: ‘ Hall 
was not treated as the prosecutor. He did not either by word 
or conduct agree to the case being treated as one of common 
assault.” The defendant could therefore not rely upon s. 45, 
supra, and the plaintiff was entitled to damages. On the 
merits of the case, judgment was given for the plaintiff for 
£20, with costs on scale A, plus £3 for a medical witness, 
payment to be at the rate of £2 a month. 


COMMISSION ON LEASE OF FARM. 


In Palmer v. Norton, recently heard at Chelmsford County 
Court, the claim was for £25 as commission for introducing 
a farm to the defendant’s notice. The plaintiff was a horse 
slaughterer, and his case was that in August, 1936, he was 
promised £25 if he could find a farm for the defendant to lease. 
The plaintiff accordingly took the defendant over three farms, 
one of which was leased by the defendant as a direct result 
of the negotiations initiated by the plaintiff. The defendant 
contended that he had never sought the plaintiff's services 
and had never agreed to pay him commission. The three 
farms were already advertised in newspapers, i.e., in July, 
1936, and the defendant took two of them. The claim, 
however, only related to the second farm, although the 
circumstances were no different from those in the case of the 
first farm. The defendant had taken the farms through the 
agency of a firm of auctioneers, with whom he had many 
transactions, and not by reason of any services rendered by 
the plaintiff. His Honour Judge Hildesley, K.C., gave 
judgment for the plaintiff for the amount claimed, with costs. 
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RECENT DECISIONS UNDER THE WORKMEN’S 
COMPENSATION ACTS. 


INSANITY AS AN ACCIDENT. 


In Allen v. Golden Valley Paper Mills, Ltd., at Bristol County 
Court, the applicant had slipped down some stairs on the 
30th December, 1935, and had knocked his head against the 
knee of a man who caught him at the bottom. Concussion 
was caused, and the applicant subsequently behaved strangely 
and was moved to a mental hospital. His age was fifty-six 
in 1935, and, as his wages were £2 12s. 8d. a week, compensa- 
tion was paid at £1 6s. 4d. a week until March, 1936. In 
September, 1936, the applicant resumed work, but on the 
4th March, 1937, the symptoms recurred, and the applicant 
re-entered the mental hospital. No further compensation 
had been paid, on the ground that the accident had no 
connection with the mental condition. The evidence of the 
applicant’s wife was that prior to the accident she had never 
noticed anything strange in his mental condition, but the 
respondents contended that the latter was due to the 
applicant’s bad constitutional condition. His Honour Deputy 
Judge Wilshere, sitting with a medical assessor, made an 
award in respect of the periods March to September, 1936, 
and from March, 1937, for the duration of the incapacity. 


SUSPENSION OF ORDER ON OLD INJURY. 


In Platts v. Newbold, at Loughborough County Court, the 
applicant applied for a declaration of liability, and the 
respondent applied for an order terminating payment of 
3s. a week. The applicant had been working as a window- 
cleaner in 1932, when he had an accident in which he sustained 
a fractured wrist. His medical evidence was that he was 
still suffering from 10 to 15 per cent. disability therefrom. 
An order for the payment of 3s. a week compensation was 
made in 1935, but no payments had been made since August, 
1937. The respondent’s case was that the applicant had 
only earned 35s. a week as a window-cleaner, but was now 
earning £2 11s. a week as an assembler in a crane works. 
He was also a licensed victualler in addition to his ordinary 
work, and could do window-cleaning if he wished. It was, 
therefore, contended that the incapacity had ceased. His 
Honour Judge Galbraith, K.C., refused the application for 
termination of the payments, but suspended the order while 
the applicant was earning more than 30s. a week. 


SHOCK AS AN ACCIDENT. 


In Williams v. W. Gilbertson Limited, at Neath County 
Court, the applicant’s case was that, although she herself had 
received no injury, she had seen her sister fall into a vat of 
acid in 1936. This had caused the death of the sister, and 
the gruesome sight had so unnerved the applicant that she 
had never recovered from the shock, and had _ been 
incapacitated ever since. The respondents’ case was that 
liability was not admitted, and that the only cure for the 
applicant was work. Nevertheless they were sympathetic 
towards the applicant, and had offered her £155 in settlement, 
which she was willing to accept. The agreement was ordered 
to be recorded. 


AWARD ON OLD INJURY. 


In Moulds v. Payne, at Hinckley County Court, the applicant 
was aged sixty and had been working for his nephew (the 
respondent) in 1933 as a coal carter. While alighting from 
a coal truck, on the Ist May, 1933, the applicant slipped 
and injured his shoulder, and his medical evidence was that 
he was still suffering from the effects of the accident. The 
respondent’s medical evidence was that the accident had 
not been serious, and the applicant had completely recovered. 
There was, therefore, no disability in the labour market. 
His Honour Judge Galbraith, K.C., made an award based on 
an earning capacity of 15s. a week from the 3rd June, 1934, 
with costs. 
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Who’s Who, 1938. Demy 8vo. pp. 55 and 3,746. London : 


A. & C. Black, Ltd. 60s. net. 

This is the ninetieth year of issue of ‘‘ Who’s Who.” It 
contains brief biographies of about 40,000 distinguished 
contemporaries, and is an indispensable work of reference 
for the office. Alterations have been made where necessary 
to bring the work up to date; new biographies have been 
included and about 1,000 removed on account of death. The 
volume is strongly bound in buckram. 


The Complete Law of Housing. By H. A. Hit, B.A., of 
Gray’s Inn, Barrister-at-Law, and A. W. NicHo.ts, M.A., 
B.Litt., of Gray’s Inn, Barrister-at-Law. Third Edition, 
1938. Royal 8vo. pp. xl and 719 (Index, 44). London : 
Butterworth & Co. (Publishers), Ltd. 30s. net. 


The consolidation of housing law effected by the Act of 
1936 which reproduced in ordered sequence such parts of the 
Acts of 1925, 1930 and 1935 which were then in operation 
considerably simplifies the task of the text-book writer on 
the subject. The central portion of the present work is 
occupied by the text of the Housing Act, 1936, which has 
been admirably annotated. As an example of the helpful- 
ness of the notes in this part of the book the passage on 
page 334 dealing with local inquiries held by Ministry of Health 
Inspectors may be cited. This passage contains information 
and advice with reference to the customary procedure which 
should be particularly useful to practitioners who are perhaps 
only occasionally called upon to engage in this kind of work. 
The portion of the book just referred to is succeeded by notes 
on certain of the earlier Acts, the text being reproduced 
where necessary ; by statutory rules and orders, which, being 
printed in small but clear type, do not occupy a dispropor- 
tionate part of the book; and by sections dealing with the 
Ministry of Health model byelaws of 1935, and compulsory 
purchase of land. Introductory chapters sketch the history 
of housing law, summarise the provisions of the Acts, and 
furnish a practical note on Ministry of Health inquiries. 
The work has been very well done. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


14 Fepruary.—On the 14th February, 1920, Sir 
Christopher Palles, formerly Chief Baron 
of the Irish Exchequer, died at Dundrum. 


15 Fesruary.—An incident before Chief Justice Best in 
the Common Pleas, on the 15th February, 
1826, caused much merriment in court and acute embarrass- 
ment to Mr. John Williams, a member of the Bar and 
afterwards a judge, for a witness blurted out that after an 
earlier trial he had said that the judge was “a damned old 
fool or he would have let the case go to the jury.” Best 
joined heartily in the roar of laughter which greeted this 
information, but Williams, overwhelmed with consternation, 
leapt to his feet and vehemently disclaimed the language 
imputed to him, but the judge good-humouredly observed : 
“ These things will happen, Mr. Williams.” 


16 Fesruary.—On the 16th February, 1770, Sir William 
Blackstone records: ‘I kissed His 
Majesty's hand on being appointed a judge of the King’s 
Bench and received the honour of knighthood. And the 
same night Mr. Justice Yates resigned his office of judge of 
the King’s Bench and he and myself were both sworn into our 
respective offices.” A week before, Blackstone had been 
appointed to the Common Pleas, but Yates, weary of his 
constant collisions with Lord Mansfield in the King’s Bench, 
had persuaded him to agree to an exchange of courts. 


17 Fesruary.— The Rope Dancer against the Conjurer ! ”’ 
Thus Serjeant Shepherd (later Chief Baron 
in Scotland) opened with gusto a Dickensian case in the 
Common Pleas on the 17th February, 1808. His client, 
Miss Price (alias Signora Belinda), was suing the manager of 
a place of entertainment called the ‘‘ Temple of Apollo,” for 
wrongful dismissal, and he made much humorous play on 
“the Emperor of the Conjurers,” and “the Buonaparte of 
Deception,” calling on the jury to ‘* out-conjure the conjurer.” 
Serjeant Best (afterwards Chief Justice), for the defendant, 
comically lamented that, as he never attended such places, 
he was no match for his learned brother who did, and who thus 
was well acquainted with their tricks and deceptions. The 
jury found for the defendant. 
18 Fepruary.—On the 18th February, 1591, John Udall, 
a notable Puritan minister, appeared at 
the Southwark Assizes on a charge of publishing a seditious 
libel called : ‘‘ A Demonstration of the trueth of that Discipline 
which Christe hath prescribed for the governement of his 
Church,” denouncing “‘ the supposed governors of the Church 
of England, the archbishops, lord-bishops, archdeacons and 
the rest of that order.”” He was refused the aid of counsel 
and sentenced to death. So great was the outcry among many 
influential people, including Raleigh and Essex, that the 
sentence was not carried out. He was released, but died the 
following year as a result of his sufferings in prison. 


19 Fesruary.—On the 19th February, 1796, a gentleman 
named Richard England was tried at the 
Old Bailey for the murder of a brewer named Rowlls, whom 
he had killed in a duel as a result of a quarrel at the Ascot 
races. The prisoner had warned several gentlemen not to 
bet with the deceased as he did not pay what he lost. Rowlls 
had naturally resented the imputation, and in consequence, 
they fought in the garden of an inn at Cranford Bridge. 
After a retirement of three-quarters of an hour the jury found 
a verdict of manslaughter, and Rooke, J., passed sentence 
of a fine of a shilling and twelve months’ imprisonment. 
20 Fespruary.—When Robert Astlett, a cashier of the 
Bank of England, was sentenced to death 
by the Recorder of London on the 20th February, 1804, he 
must have felt that he had plenty to answer for, since he had 





succeeded in embezzling no less than £322,000 worth of 
exchequer bills. It was noted with satisfaction that ‘so 
prosperous are the affairs of the Bank that there will be no 
reduction in the dividends of the Bank stock.” 

THe WeeEk’s PERSONALITY. 

For more than forty years, Sir Christopher Palles sat as 
Chief Baron of the Exchequer in Ireland, and when he died 
in 1920, not many years after his resignation, he was a 
patriarch of almost ninety. In his remimiscences, Serjeant 
Sullivan well describes the character of this “simple unassuming 
Irish gentleman.” ‘* His service to the development of the 
common law extended far beyond the range of the juris- 
diction of his court. He loved justice and he had an abounding 
faith in the capacity of the Common Law to achieve justice. 
Where there was a wrong, the Chief Baron would lay down the 
principles upon which a remedy might be founded. He knew 
and respected precedents, but he was never daunted by 
novelty of circumstances. As far as his erudition and experi- 
ence afforded defence, he protected the subject against the 
Crown, and, still more, protected the subject against the 
injustice of the small courts.”” He was universally esteemed, 
and even the suspicious Irish peasantry looked up to him 
with awed admiration as the embodiment of judicial 
impartiality. Dignified and courteous, he delighted in 
intellectual duels with the leaders and was prompt to encourage 
a young advocate. 

“'Tousours LA PoLirEsse.” 

In the course of an address on ‘‘ Advocacy,” delivered 
recently in Gray’s Inn Hall by Mr. Justice Hilbery, the 
learned judge laid great stress on the prime importance of good 
manners as disarming antagonism and enlisting sympathy. 
Apart even from the fact that civilised personal behaviour 
is desirable for its own sake, courtesy is strategically sound. 
The difficulty in advocacy is that rudeness sometimes offers 
the temptation of a tactical success. No barrister to-day 
would find that it would pay to create for himself the sort 
of reputation built up by the notorious Carter, once popular 
in Devon. In defending a prisoner on a charge of obtaining 
money by false pretences, he is said to have once declaimed : 
‘False pretences! Why, we all make them every day— 
barristers and solicitors and judges—the whole lot of us. 
Talk of the purity of the judicial ermine!” Here he pointed 
derisively at the learned judge. ‘‘ Why, it’s only rabbit 
skin!” 

LAPSES IN STYLE. 

More often the temptation to disrespectful demeanour 
comes in the chance of an apt retort. For example, in a 
cause célébre before Lord Coleridge, C.J., the great Charles Gill 
was putting a question to a witness when the judge interrupted 
to say that he did not see the point of it. “ Ah, but the jury 
will,” retorted Gill, and went on. At the time Coleridge 
said nothing, but the remark apparently disagreed with him 
during the night and he opened the proceedings next day with 
the rebuke that it was “a most unfortunate observation,” 
receiving a pleasant smile and a “Sorry” from Gill. “Is 
not Gill inimitable?” one of his admirers whispered to 
Asquith, who was also briefed in the case. ‘‘ No,” was the 
reply, ‘“‘I do not think he is. All he has done is to put the 
judge’s back up.” One of the few advocates who have built 
up a solid success on an almost universal rudeness was 
Sir Richard Bethell, who became Lord Westbury. One of 
his least offensive retorts was delivered to Knight Bruce, 
L.J., who had commented on the repetition of an argument: 
“ Very likely my lord, for it is only by the continual dripping 
of the water on the stone that any impression is created.” 





Mr. Francis Churchill Still, solicitor, of Kensington and 
Lincoln’s Inn, left £68,660, with net personalty £65,873. 
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Notes of Cases. 


House of Lords. 
Admiralty Commissioners v. Owners of M.-V. “ Valverda. ”’ 


Lord Atkin, Lord Russell of Killowen, Lord Wright, Lord 
Maugham and Lord Roche. 
22nd December, 1937. 


SHIPPING—SALVAGE SERVICES RENDERED By Sup oF Roya 
Navy—Ricut To REMUNERATION—MERCHANT SHIPPING 
Act, 1894 (57 & 58 Vict. c. 60), s. 557 (1). 


Appeal from a judgment of the Court of Appeal dated the 
17th December, 1936, reversing a judgment of Branson, J., 


dated the 19th February, 1936, confirming the award of 


an arbitrator (Sir William Norman Raeburn, K.C.) stated in 
the form of a special case. 


The respondents were the owners of an oil tanker which 
became on fire in mid-Atlantic on the 21st January, 1935. 
It became necessary to tow her some 900 miles to Bermuda, 
and on the 25th her owners entered into a salvage agreement 
in the Admiralty standard form. The arbitrator found as 
a fact that that agreement was entered into voluntarily 
on behalf of the owners and with full knowledge that the 
Admiralty ships “ Frobisher” and “‘ Guardian ”’ were already 
on the spot and assisting the “‘ Valverda.”’ The ‘‘ Valverda ” 
was in fact safely towed to Bermuda by the Admiralty vessels. 
The arbitrator made an award in favour of the Admiralty. 
Branson, J., upheld that award, but the Court of Appeal 
reversed his decision. The Admiralty now appealed. By 
s. 557 (1) of the Merchant Shipping Act, 1894, ‘‘ Where salvage 
services are rendered by any ship belonging to her Majesty 
or by the commander or crew thereof, no claim shall be 
allowed for any loss, damage or risk caused to the ship or 
her stores, tackle or furniture, or for the use of any stores or 
other articles belonging to her Majesty, supplied in order to 
effect those services, or for any other expense or loss sustained 
by her Majesty by reason of that service, and no claim for 
salvage services by the commander or crew, or part of the 
crew of any of her Majesty’s ships shall be finally adjudicated 
upon, unless the consent of the Admiralty to the prosecution 
of that claim is proved . . .” 

Lorp Wricut said that s. 557 was, in his judgment, clearly 
in its terms imperative and prohibitory, “‘ No claim shall be 
allowed.” It fell into two parts, both equally imperative, 
the first portion which was general, the second which applied 
only to claims by the commander or crew, and required for 
such claims the consent of the Admiralty. Both equally, 
in his opinion, were provisions dictated by public policy, 
and were imposed, not for the benefit of any individuals 
or body of individuals, but for considerations of state. The 
agreement did not in terms purport to exclude or waive 
s. 557. He saw no reason why any such intention should 
be implied. What was to be given as remuneration in the 
event of success or benefit was to be a reasonable amount of 
salvage. That imported, in his opinion, that the remunera- 
tion was to be ascertained in accordance with the principles 
which were applied in fixing salvage rewards according to 
maritime law. The agreement must be construed as governed 
by the relevant rules of maritime salvage. In the particular 
case of salvage by his Majesty’s ships, one rule which was 
applicable was that embodied in s. 557. That rendered 
it necessary to deal with the alternative contention that 
s. 557 did not apply at all to this case because the services 
were not salvage services under the maritime law, but were 
rendered under the agreement, which was not a salvage 
agreement but an agreement for work and labour. In 
his judgment the services rendered to the ‘* Valverda’”’ by 
the Admiralty vessels were salvage services, and the agreement 
was a salvage agreement, so that s. 557 applied and excluded 
the appellants’ claim. But, even so, the third point remained 
to be considered, that s. 557 did not exclude all claims for 





salvage, but only the specific claims enumerated in the 
section. When the practical effect of the section was looked 
at, its intention was clear, and it was to exclude all claims 
for salvage by a King’s ship. If the law was now to be 
declared in a different sense it must be by the legislature. 
The appeal must be dismissed. 

The other noble and learned Lords agreed. 

CounsEL: The Attorney-General (Sir Donald Somervell, 
K.C.), G. St. Clair Pilcher, K.C,, and Owen L. Bateson, for the 
appellants ; Kenneth Carpmael, K.C., and H. G. Willmer, 
for the respondents. 

Sonicirors: The Treasury Solicitor ; William A. Crump 
& Son. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Appeal. 


Peck v. Hull and East Coast Stevedoring Co. Ltd. 
Greer, Slesser and Scott, L.JJ. 17th January, 1938. 


Suippinc—Docks—UNLoapiInc Suip—MAan EMPLOYED BY 
CarGo SUPERINTENDENT—SEWING UP BROKEN GRAIN 
Baas—InJuRED BY FaLL or BreamM—ACTION AGAINST 
STEVEDORES—-WHETHER PERSON EMPLOYED IN PROCESS 
or Untoapinc—Docks Reeutations, 1934 (S.R. & O., 
1934, No. 279). 

Appeal from a decision of Charles, J. 


In 1936 while a ship loaded with grain in bags was being 
unloaded, the plaintiff, being employed by the cargo master 
who was responsible for tallying out the cargo and seeing that 
the bags were properly filled, was engaged in stitching up 
broken bags and sweeping loose grain into bags. While 
working in a hold in the *tween decks he was injured by the 
fall of a beam from a hatchway. In an action by him for 
damages against the stevedoring company employed in the 
unloading, the defendants relied on the Docks Regulations, 
1934, to contend that he had himself been guilty of a breach 
of a statutory duty. By reg. 42 in Pt. [V: “ The beams of 
any hatch in use for the processes shall, if not removed, be 
adequately secured to prevent their displacement.” The 
processes referred to included unloading. The part of the 
order relating to duties declared : “ (d) It shall be the duty of 
every person who by himself, his agents or workmen, carries 
on the processes, and of all agents, workmen and persons 
employed by him in the processes, to comply with Part IV of 
these Regulations.” It was contended that the plaintiff, 
being a person engaged in unloading the ship, was placed by 
reg. 42 under a statutory duty to see that the beam was 
adequately secured and that he had failed to do so. Charles, 
J., rejecting this contention, awarded the plaintiff damages. 

GREER, L.J., dismissing the defendants’ appeal, said that 
to put such a construction on reg. 42 as would make the 
plaintiff equally responsible for a breach along with the 
stevedores would make nonsense of the regulations. The 


i plaintiff was not engaged by the stevedores, but he was 


engaged in the processes of discharge and primd facie would 
come within the provisions of Pt. IV if and so far as they were 
read as applicable to the case of a man taking a small and 
ancillary part in the discharge. Nothing said that the 
regulation should apply to every man assisting in the dis- 
charge. Some of the regulations of Pt. IV were applicable to 
anyone engaged in the discharge and some were only 
applicable to the stevedores. The stevedores or their 
employees had to undo the hatches, see that the beams were 
left safe, lift the cargo from the holds and hand it over to the 
receivers. They were primarily responsible for seeing that 
the hatch covers were left in a safe condition. It would be 
extraordinary if everyone who had anything whatever to do 
with the discharge was supposed to be under a duty to rush 
to the deck and exercise his own skill in seeing that the 
hatch covers and beams were properly fixed. 
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SiEsseER, L.J., agreeing, said that he wished to leave open 
the question whether, had such a breach of a statutory duty 
been proved, it would necessarily have acquitted the 
defendants of liability. 

Scort, L.J., agreed. 

CounsEL: Vick, K.C., and M. Lyell; Scott, K.C., and 
Hylton- Foster. 

Soxicirors: W. A. Crump & Son; Smith & Hudson, for 
Williamson & Stephenson, of Hull. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Andrews v. River Thames Conservators. 


Greene, M.R., Clauson, L.J., and Luxmoore, J. 
14th February, 1938. 


SUPERANNUATION—OFFICERS OF RIVER THAMES CONSERVA- 
TORS—PLACED ON ESTABLISHED StaFF IN 1930—-WHETHER 
ENTITLED TO PENSION BENEFITS — LAND DRAINAGE 
Act (21 & 22 Gro. 5, c. 44), s. 79 (8). 

Appeal from a decision of Crossman, J. (81 Sou. J. 734). 

Certain officers and servants of the River Thames Con- 
servators were placed on the established staff or in the 
regular class of employees since the Ist August, 1930. They 
now claimed to be entitled to superannuation benefit under 
s. 79 (8) of the Land Drainage Act, 1930, which came into 
force on the 3lst July, 1930, contending that as the subsection 
did not specifically exclude officers or servants placed on the 
established staff since the coming into force of the Act, their 
exclusion should not be read into it. Crossman, J., dismissed 
the action. 

LuxmoorE, J., delivering the judgment of the court 
dismissing the plaintiffs’ appeal, said that the Act contem- 
plated that the result of its passing might be to affect officers 
and servants in the service of drainage boards, and s. 67 
provided for compensation for any direct pecuniary loss. 
Apart from that section, there was no general provision for 
payment of compensation or superannuation allowance to 
any officer or servant of any draimaye board in existence at 
the passing of the Act or to any officer or servant of any 
catchment board constituted under the Act. The Act 
contained provisions for payment of compensation or super- 
annuation allowance to officers and servants of the Con- 
servators of the River Thames and the River Lee (ss. 79 (6), (8), 
and 80 (6), (7)). These sections had no general application. 
His lordship, having considered s. 79 (8), said that on its true 
construction it was confined to officers and servants who were 
in the service of the Conservators at the date when the Act 
came into force. This conclusion was not affected by s. 80. 

CounsEL: Roxburgh, K.C., and Simes; Harman, K.C., 
and Rimmer. 

Souicitors : J. M. McDonnell, Jackson & Co. ; G. E. Walker. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 
Port v. Griffith. 
Luxmoore, J. 13th January, 1938. 

LANDLORD AND TENANT — LEASE oF SHOP — CovENANT 
Restricting TENANT TO A CERTAIN BusINESS—SuBSE- 
QUENT LETTING BY LANDLORD OF ADJOINING SHOP FOR 
Srmm1LaR BustnEssS—WHETHER DEROGATION FROM GRANT. 


In July, 1935, the defendants, being owners of a group of 
five shops in Mile End Road, London, let one to the plaintiff 
for a term of twenty-one years, the plaintiff covenanting to 
use it “‘ for the sale of wool and general trimmings and for 
no other purpose’ unless the defendants consented to its 
use for some other purpose. In May, 1936, the defendants 
let the two adjoining shops for a term of seven years to 
another tenant, who covenanted to use them for the retail 
sale of tailors’ and dressmaking trimmings and cloths and 
for no other purpose unless the defendants consented. The 





plaintiff sought a declaration that this lease was in derogation 
of the grant of the lease granted to her. 

Luxmoore, J., in giving judgment, said that though there 
was no similarity between the woollen branch of the plaintiff's 
business and the cloth branch of the other tenant’s business, 
so far as the sale of trimmings was concerned the two 
businesses were substantially the same. The plaintiff had 
relied on a number of cases which laid down the principle 
that every lessor was under an implied obligation not to 
frustrate the purpose for which, in the contemplation of both 
parties, the premises were let. His lordship referred to 
Lyttleton Times Co. Lid. v. Warners Ltd., 76 L.J. P.C. 100; 
O’Cedar Ltd. v. Slough Trading Co. Ltd. [1927] 2 K.B. 123; 
Harmer v. Jumbil (Nigeria) Tin Areas Ltd. [1921] 1 Ch. 200; 
and Browne v. Flower [1911] 1 Ch. 219, and said that he did 
not think he would be justified in saying that the presence 
of a trade rival next door must of necessity be a detriment, 
but, whatever the view might be, it did not render the premises 
where the trader was carrying on his business unfit for that 
purpose, though it might reduce his profit ratio. It would be 
unreasonable to assume that because the defendants let the 
plaintiff a shop for the particular business described in the 
lease they were undertaking restrictive obligations which 
would prevent them from using or letting any of their other 
properties for the purpose of carrying on a rival business 
and would compel them to insert, in any subsequent lease 
of the property retained by them, a covenant restraining 
the carrying on of any business similar to the plaintiff's. 
It would be hard to confine the case to shops actually adjoining 
or to define which premises were to be subjected to such a 
restriction. It could not be held that it was within the 
reasonable contemplation of the parties that the defendants 
were putting themselves and their property under the obliga- 
tion contended for. The action should be dismissed. 


CounsEL: Daynes, K.C., and Roger Turnbull; Romer, 
K.C., and Danckwerts. 
Souicitors: Jutsum, Jones, Arthur & Light; Gregory, 


Roweliffe & Co. 


[Reported by Frincts H. Cowper, Esq., Barrister-at-Larv.] 


High Court—King’s Bench Division. 


Carey v. Ocean Coal Co., Ltd. 


Lord Hewart, C.J., Humphreys and du Parcgq, JJ. 
26th October, 1937. 


Coat Mine—Dancerovus Part or MacHiInERY—ExXposED 
ONLY TO MEN OccUPIED WITH THE MAcHINE—WORKMAN 
Kittep By Dancerous Part wHiLte ActinG IN ExtRa- 
ORDINARY MANNER—-WHETHER OFFENCE COMMITTED BY 
MinE OwNER—Coat Mines Act, 1911 (1 & 2 Geo. 5, c. 50), 
s. 55. 

Appeal by case stated from a decision of the stipendiary 
magistrate and other justices for Merthyr Tydfil. 


The appellant, Carey, an inspector of mines, preferred 
informations against the respondent company and two of 
their officials, charging them with contravening s. 55 of the 
Coal Mines Act by failing to keep fenced all exposed and 
dangerous parts of machinery used in or about a certain mine 
belonging to them. The part in question was the return end 
of a horizontal conveyor belt. At that end the belt ran round 
two rollers, which were not fenced. The belt having stopped, 
a workman climbed on to the lower portion of the horizontal 
belt and approached the rollers. The machinery having 
suddenly started again, he became caught in the rollers and 
was killed. The justices were of opinion that, when he met 
with the accident, the deceased was acting in a wrong and 
extraordinary manner; that, if he wished to gain access to 
the rollers, he could and should have done so by means of 
special apertures provided ; that the machinery in question 
was dangerous, but that it was not, on the evidence, exposed 
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within the meaning of the Act. They dismissed the informa- 
tions. By s. 55 of the Coal Mines Act, 1911, “... all 
exposed and dangerous parts of the machinery used in or 
about the mine shall be kept securely fenced.” 

Lorp Hewanrrt, C.J., said that the justices’ expression was 
remarkable. Although they were clearly of opinion that the 
machinery was dangerous, they dismissed the informations 
for two reasons : because the deceased was acting in a wrong 
and extraordinary manner, and because he could, if he had 
wished, have reached the rollers in a different way. The 
court had dealt with those points many a time, sometimes in 
a series of cases under s. 10 of the Factory and Workshop 
Act, 1901, and sometimes under s. 55 of the Coal Mines Act, 
1911: see Wing v. Soar (1926), previously unreported, but see 
now infra and 54 T.L.R. 44. Those reasons for dismissing 
the informations were idle. Legislation of this kind was not 
designed only for the protection of workmen who worked in 
a correct and normal manner, observing every possible 
precaution. Workmen often had to be protected against the 
consequences of doing what they had to do in a way which 
either hurry, laziness, or some other consideration might 
present to their minds as being at the moment the most 
convenient way of doing it. It was further argued that this 
admittedly dangerous part of machinery had not been 
exposed, and that in s. 55 ‘“‘ exposed’ meant exposed to 
persons in general, and that it was not enough, in order to 
invite the safeguards provided by the section, that the 
particular machinery was exposed to those employees who 
most frequently were about it and used it. That argument 
was paradoxical. The word “ exposed ” spoke for itself. If 
the part was not exposed, how had the deceased got his head 
into it ? There was no limitation on the words of the section 
making it possible to argue that, although the machinery was 
exposed to anyone in the position which the deceased had 
taken up, it was not exposed to the person passing by its 
side in the mine. ‘“ Exposed” meant “at all exposed ”’ in 
the mine. It was also no answer, as had been held again and 
again, for the employer who had refrained from providing 
the requisite fencing to argue that, if he had provided it, it 
might have had to be taken away for oiling. There was no 
tittle of evidence in the case on which any reasonable mind 
could find that this machinery was not exposed. The 
argument for the employers here involved that the protection 
provided by statute was to be most useful for those who did 
not want it, and of no use for those who wanted it most. 
The appeal must be allowed. 

Humpareys, J., agreed. 

Du Parca, J., agreed, and said that in his opinion, Wing 
v. Soar, infra, ought to be of assistance in hearing cases of 
this kind and that he hoped it might not be too late to remedy 
the omission of not reporting it.* 

CounsEL: Valentine Holmes, for the appellant ; Maxwell 
Fyfe, K.C., and H. P. J. Milmo, for the respondents. 

Soticirors: The Solicitor, Board of Trade; Furniss, 
Stephen & Co., for A. J. Prosser, Cardiff. 





* In view of du Parcq, J.’s suggestion, a short summary is 
appended below of the judgments in Wing v. Soar. 

Lorp Hewarrt, C.J., reciting the facts of the case, said that 
it arose out of an information, which justices had dismissed, 
alleging that the respondent had contravened s. 55 of the 
Coal Mines Act, 1911. A fitter employed in the mine was 
engaged in greasing certain shafting, when his clothing became 
entangled in it, and he was carried round and killed instantly. 
The shafting was over 33 feet long, and 3} inches in diameter. 
It was 13 feet 8 inches above a boarded platform, itself 
11 feet above the ground, and revolved at seventy revolutions 
per minute. The justices had been careful to point out that 
shafting of this nature, situated as it was, was hardly ever 
fenced, that many miles of it existed unfenced in many parts 
of the country, and that the machinery could have been 





stopped by the workman while he was oiling it. The justices 
found that the shafting was not dangerous in all the circum- 
stances. In Blenkinsop v. Ogden [1898] 1 Q.B. 783, at 
p. 785, Grantham, J., had said that, while the injury which 
resulted would not have happened but for the unfenced 
condition of the machinery, the negligence of the injured 
person did not prevent the non-fencing of the machinery 
from being the cause of the injury. His lordship referred to 
passages in the judgments in Davies v. Owen & Co. [1919] 
2 K.B. 39, at p. 41; Fotheringham v. Badcock & Wilcox 
[1922] 8.C. (J.) 60, at p. 64; and Atkinson v. L. & N.E. Rly. 
Co. [1926] 1 K.B. 313, at p. 316, and said that they applied 
a fortiori to a case under the Coal Mines Act, 1911. On the 
facts stated, it would be startling if anyone could come to the 
conclusion that the shafting, placed, oiled and used where it 
was, was anything other than exposed and dangerous. The 
justices, inadvertently perhaps, had themselves explained 
the error into which they had fallen, when they laid stress 
on the proposition that the deceased had the shafting under 
his control and could have stopped it for oiling. The justices 
had allowed their minds to be governed, not merely affected, 
by an essentially irrelevant consideration. He (his lordship) 
must not be taken as having suggested in anything he had 
said that there was any carelessness on the part of the deceased. 
That was not an issue before the court. But, on the case as 
stated, it appeared reasonably clear that the justices could not 
on those facts find as they did, and that they had found as 
they had for the reason, twice repeated, that the deceased 
could have stopped the shafting. 

Avory, J., said that the authorities which the Lord Chief 
Justice had cited obviously showed that the considerations 
which influenced the justices were matters which they ought 
not to have taken into consideration in coming to the con- 
clusion that the shafting was not dangerous. For that 
reason he agreed that the appeal should be allowed and that 
the case should be remitted to the justices for them to convict. 

Satter, J., agreeing, said that, if the matter had rested 
with him, he would not have added a direction to find the 
offence proved. He had some doubt whether the court were 
justified in directing the justices on the facts stated in the 
case to find the particular machine in question dangerous, 
without trespassing on their province as the sole judges of 
fact, but, in view of the opinion of the Lord Chief Justice and 
Avory, J., on the facts, he agreed that the case must be sent 
back to the justices to find the offence proved. 

[Reported by R. C. Cangoum, Esq., Barrister-at-Law.] 


Appeal of Gardner. Re Maschek ; Fe Tyrrell. 
Branson, J. 9th December, 1937. 


INSURANCE (UNEMPLOYMENT)—ManvuaL LaBouR—WHETHER 
EMPLOYEE EncaGep In—Test To BE APPLIED—UNEM- 
PLOYMENT INSURANCE AcT, 1935 (25 & 26 Geo. 5, c. 8), 
Sched. I, Pt. II, para. 9. 

Appeal under the Unemployment Insurance Act, 1935. 


The appellant appealed against decisions by the Minister 
of Labour that Maschek and Tyrrell were not employed 
persons within the meaning of the Act in respect of employ- 
ment in which they were engaged at different times in 1934, 
1935 and 1936. Maschek and Tyrrell were employed by a 
company of film producers as modellers. In the course of 
their employment, they had to make “ armatures’ to carry 
clay. They had to build clay on to the armatures and then 
to mould it to represent any object which might be specified 
to them. They were supplied with photographs and working 
drawings, which contained in detail the shape and size of the 
moulding, and also details of the required design and 
decoration. By para. (9) of Pt. II of the Ist Sched. to the 
Unemployment Insurance Act, 1935, among the employ- 
ments excepted from insurability under the Act is “ Employ- 
ment otherwise than by way of manual labour...” The 
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Minister decided that Maschek and Tyrrell’s employment came 
within that exception. 

Branson, J., said that the principle to be applied in 
ascertaining the facts on which to decide whether a certain 
employment was one of manual labour could not be stated 
better that it was stated in Jaques v. Owners of Steam Tug 
Alexandra [1921] 2 A.C. 339, although that was a case under 
the Workmen’s Compensation Act. The material words of 
the Act of 1935 were the same. In that case, at p. 342, 
Lord Buckmaster said that, where it was impossible to assert 
that the employment was solely, or solely exclusive of, manual 
labour, the real test was the substantial nature of the employ- 
ment. It was only necessary to add—not to the principle 
but to the facts to be considered—that where a man was 
employed because he had artistic faculties which would 
enable him to produce something wanted in the shape of a 
creation of his own, then clearly, although the employment 
involved a great deal of manual labour, the man was employed 
in order that the employer might have the benefit of his 
creative faculty, and not because he required, for example, to 
have a certain quantity of stone removed by a sculptor’s 
chisel from a block of marble or granite in his studio. On 
the other hand, if the man were employed because he had the 
manual dexterity necessary to make him, in the employer’s 
hand, a suitable tool to produce something which the employer 
had in his mind, and which, if he had the manual dexterity 
and the tim., he would create himself, then the employee 
might properly be regarded as being in the category of a 
manual labourer, and not as being employed otherwise than 
as a manual labourer. It would be difficult and dangerous 
to attempt to lay down any form which could be applied with 
any rigidity to any particular case. The ordinary workman 
who put a key pattern on to the backs of chairs was, no doubt, 
nothing more than a manual labourer. But it was possible 
to pass from him, by infinite gradations, through more and 
more skilled people, whose manual dexterity might be no 
greater, but who yet brought more and more of the artistic 
sense into their productions, until a person who was indisput- 
ably an artist, and not in the category of a manual labourer, 
was reached. The tests laid down did not pretend to be more 
than guides to the method of approach in these cases. In the 
present case it appeared that the employees were not regarded 
as people who could be trusted to create, but that they were 
supplied, so far as possible, with every detail to enable them 
to produce something which their employers’ art director had 
thought of and wished to have brought into being. In his 
(his lordship’s) opinion, these two employees were on the side 
of the line which made then manual labourers, and they were 
accordingly employed persons within the Act. The appeals 
must be allowed. 

CounsEL: R. E. Borneman, for the appellant; Arthian 
Davies, for the respondent. 

Soxicrrors: Shaen, Roscoe, Massey & Co.; The Solicitor, 
Ministry of Labour. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Drakeley v. Manzoni. 


Lord Hewart, C.J., Branson and Porter, JJ. 
16th December, 1937. 


LocaL GOVERNMENT—MovaBLE DWELLINGS—ERECTION OF 
on Lanp—PeErmiItTtTInG LAND TO BE OccUPIED BY WITHOUT 
PREVIOUS APPROVAL OF LocaL AUTHORITY— VANS OCCUPIED 
BY SHOWMEN—WHETHER OFFENCE COMMITTED BY LAND- 
OWNER—BIRMINGHAM CorporRATION Act (25 & 26 Geo. 5, 
C. GXxii), s. 43. 

Appeal by case stated from a decision of Birmingham 
justices. 
An information was preferred by the respondent against 

the appellant, charging her with having contravened s. 43 

of the Birmingham Corporation Act, 1935, by permitting 





certain land to be used for occupation by vans or similar 
structures used for human occupation, without obtaining the 
previous approval of Birmingham Corporation. The appellant 
did in fact, without that previous approval, permit her land 
to be used by showmen who brought upon it vans in which 
they lived. By s. 43 (1) (a) ““ No van . . . used or intended 
to be used for human habitation shall be placed or... 
kept on any land situate within the city without the previous 
approval of the corporation. (b)_It shall not be lawful for 
any person without the previous approval of the corporation 
to let or permit to be used any land for occupation by any 
used or intended to be used for human 


cee 
habitation ....” By s. 43 (3) ‘ this section shall not apply 
to (a) ...a van... which is not used or intended to be 


used by the occupier as a sole or principal means of habitation 
for an unbroken period of at least six weeks ; or (b) any person 
dwelling in a... van or other similar structure who is a 
roundabout proprietor travelling showman or stallholder 
not being a pedlar or hawker.” By s. 43 (4) “ This section 
shall not apply to any ... van or shed belonging to any 
person and situate within the curtilage of the dwelling-house 
of such person and occupied by such person or any member 
of his family or household.” The justices were of opinion that 
the personal exemption enjoyed by showmen and _ others 
under s. 43 (3) (6) did not extend to the owner of land who 
might permit accommodation for their vans, and they 
convicted the appellant. 

Lorp Hewart, C.J., said that he did not think that the 
drafting of s. 43 was very happy, and its terms might easily 
be misleading. He had, however, come to the conclusion, 
not without reluctance and hesitation, that the opinion of the 
justices must be supported. The opening words of s. 43 (3), 
“this section shall not apply to,’ appeared to say that 
nothing in the section was to apply directly or indirectly to 
the things or persons there set out. It was, however, 
impossible to overlook the difference in phraseology between 
s. 43 (3) and s. 43 (4). The exemption relied upon here 
was s. 43 (3) (6). But the words of s. 43 (4) were to be 
contrasted with that terminology. Reading s. 43 (1) (a) 
and (6) with s. 43 (3) and (4), he (his lordship) was driven 
to the conclusion that, so far as the exemption relating to 
travelling showmen and stallholders was concerned, it was 
an exemption for them individually ; they were not to be liable 
to any penalty. But other considerations applied to a person 
who permitted land to be occupied in that way. It was a 
difficult conception—namely, that the showmen would not 
be punished for doing a certain act, but that the person 
permitting them to do the act would be punished, accordingly 
he would not be likely to permit them to do the act. On 
the other hand, there was no doubt land on which the travelling 
showmen might conceivably put his van without anyone’s 
permission as, for example, common land. The protection 
to a travelling showman might, therefore, have some scope 
for its operation, but nothing like the scope it would have 
if neither he nor the person who permitted him to do the 
acts could be prosecuted. The appeal must be dismissed. 

Branson and Porter, JJ., agreed. 

CounsEL : A. P. Marshall, for the appellant ; C. Humphreys 
for the respondent. 

Soricirors: J. H. Milner & Son, agents for Philip Baker 
and Co., Birmingham ; Sharpe, Pritchard & Co., agents for 
F. H. C. Wiltshire, Town Clerk, Birmingham. 

[Reported by R. C. CALBURN, Eaq., Barrister-at-Law.] 


Taylor v. Townend; Saunders v. Townend. 
Lord Hewart, C.J., Branson and Humphreys, JJ. 
19th January, 1938. 
METROPOLITAN BorouGH—STREET TRADING—SALE OF 
IcE-CREAM FROM MovaBLE BaRRow—Barrow NORMALLY 
Movep FRoM PLAcE to PLACE—KEpT STATIONARY FOR 
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Snort PreRIOD WHILE SaLes ErrecTED—WHETHER AN 
OrrENcE—Lonpon County Councit (GENERAL Powers) 
Act, 1927 (17 & 18 Geo. 5, c. 22), s. 30. 


Appeals by case stated from decisions of County of London 
(Kensington) justices. 


Informations were preferred by the respondent against 
the appellants, Frank Taylor and Henry Saunders, charging 
them with having respectively, in the Metropolitan Borough 
of Fulham, unlawfully sold a certain article or thing, namely, 
ice-cream, from a receptacle occupying a stationary position 
at a place on the public carriageway of Clancarty Road and 
Filmer Road respectively, without licences under the Act 
from the borough council authorising them so to do, contrary 
to s. 30 of the London County Council (General Powers) Act, 
1927. The following facts were proved in Taylor’s case (those 
in Saunders’ case being similar, mutatis mutandis): The 
appellant was employed as an ice-cream salesman by T. Wall 
and Sons, Limited, of Acton. He had been engaged in 
March, 1937, for the duration of the summer season to sell 
ice-cream from a box-tricycle in a defined area within the 
Metropolitan Borough of Fulham. The box-tricycle had 
painted on it the words “Stop me and buy one.” The 
appellant’s employers had issued to him printed rules to be 
observed by him in carrying out his duties. The appellant’s 
duty was to sell ice-cream within his area, and not to go outside 
it. It was his custom each day, in pursuance of his duty, to 
cycle along the streets comprised in his area, in order that 
members of the public might stop him at any point and 
purchase ice-cream from him. He followed no prescribed 
itinerary, but covered the various streets four or five times in 
the course of the day, according to the weather. It was the 
appellant’s custom to arrive outside a certain school in 
Clancarty Road at times when children were entering or 
leaving the premises, in order that they might stop him if 
they wished to buy ice-cream. He usually stayed outside the 
school between five and ten minutes. On the 23rd April, 
1937, having begun his round at about 10.30 a.m., he reached 
the school at 3.45 p.m. and served eight children. At 4.5 p.m. 
he was approached by a police constable, who asked him if he 
had a licence to trade. He said that he had not. The 
appellant was not obstructing either the footway or the 
carriageway. The justices, being of opinion that, in the 
circumstances, the remaining of the box-tricycle in the same 
place for twenty minutes amounted to its occupying a 
stationary position within the meaning of s. 30, held that an 
offence had been committed, but dismissed the charge under 
the Probation of Offenders Act, 1907. By s. 30 of the London 
County Council (General Powers) Act, 1927: “‘ On and after 
the first day of November, 1927, it shall not be lawful for any 
person to sell or expose or offer for sale any article or thing 
from or upon any barrow cart stall or other receptacle occupy- 
ing a stationary position at a place in the carriageway or 
footway of any street in any metropolitan borough without a 
licence from the borough council authorising him so to do: 
Provided that this section shall not apply to any person 
selling or exposing or offering for sale any article or thing 
from or upon any barrow cart stall or other receptacle which 
he ordinarily moves from place to place in pursuit of and 
while conducting his trade.” 

Lorp Hewart, C.J., said that the justices appeared to 
have thought that, in order to come within the mischief 
contemplated by the section, the receptacle must only be 
stationary. That was a misreading of the section. The 
effect of the proviso was to protect certain vehicles, not- 
withstanding that at certain times they did occupy stationary 
positions. If the receptacle was one which the seller 
ordinarily moved from place to place it was immaterial that 
for some reasonable time the appellant remained stationary. 
If he did not remain stationary, the proviso was not necessary. 
The justices had ignored the proviso and the appeals must be 
allowed and the convictions quashed. 





CounsEL: For the appellants, J. W. Morris, K.C., and 
G. Woodward ; for the respondent, Harold Murphy, K.C., and 
Granville Sharp. 

Souictrors: Joynson-Hicks & Co.; Wilfred Townend, 
Town Clerk, Fulham. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Hornchurch Urban District Council v. Webber & Others. 


Lord Hewart, C.J., Branson and Humphreys, JJ. 
21st January, 1938. 


LocaL AUTHORITY—PRIVATE STREET—PROPOSAL FOR WORKS 
IN RESPECT OF—PROVISIONAL APPORTIONMENT OF 
EXPENSES AMONG FRONTAGERS—OBJECTIONS—REGARD 
HAD BY AvuTHORITY TO WorK DoNE AND BENEFIT 
RECEIVED BY FRONTAGERS—WHETHER JUSTICES CONSE- 
QUENTLY ENTITLED TO INCLUDE IN PROVISIONAL APPOR- 
TIONMENT PREMISES NOT FRONTING ON STREET—PRIVATE 
Street Works Act, 1892 (55 & 56 Vict., c. 57), ss. 6, 10. 


Appeal by case stated from a decision of Romford (Essex) 
justices. 


The appellants, the Hornchurch Urban District Council, 
made a proposal to carry out certain street works with respect 
to a private street, called Harold Court Road, within their 
district. In pursuance of s. 7 of the Private Street Works 
Act, 1892, objections were lodged to that proposal, the 
respondents being the objectors. The objections were heard 
by the justices at various meetings in 1937. At the hearing 
of the objections, the following facts were proved or admitted : 
The Private Street Works Act, 1892, had been adopted by 
the appellants, and was in force in their district. Harold 
Court Road was a street within the meaning of the Act. On 
the 15th October, 1935, the appellants passed a resolution 
in pursuance of the Act for certain works to be carried out to 
Harold Court Road, and that the expenses of those works 
should be apportioned on the premises fronting, adjoining or 
abutting on such street and part of a street, regard being had, 
as permitted by s. 6 (1), to the greater or less degree of benefit 
to be derived by any premises from such works, and that the 
surveyor should prepare, inter alia, a provisional apportion- 
ment of the estimated expenses among the premises liable to 
be charged with them under the Act. Premises, known as 
the Harold Court Sanatorium, and owned by the Essex 
County Council, were reached by an occupation road com- 
municating directly with Harold Court Road, but having no 
line of demarcation from it. The appellants had not at any 
time passed any resolution to include in the provisional 
apportionment any premises access to which was obtained 
from the street through a court, passage, or otherwise within 
the meaning of s. 10 of the Act; nor were the Essex County 
Council included in the apportionment since they had no 
premises fronting, adjoining or abutting on the street. The 
street constituted the main means of approach to the 
sanatorium, and was generally used by the Essex County 
Council as well as by others. 

Lorp Hewart, C.J., said that the question to be decided 
was a fundamental one with regard to the true interpretation 
of the very important Act of 1892. By s. 6 (1) a general rule 
was clearly laid down that the expenses incurred on private 
street works by an urban authority should be apportioned 
on premises fronting, adjoining, or abutting on the private 
street “‘ subject as in this Act mentioned.” That reservation 
referred by anticipation to s. 10, which began by laying down 
that the general rule set up by s. 6 (1) should be applied by 
mere admeasurement of frontage, but then went on to permit 
the urban authority to resolve that regard should be had, if the 
authority thought it just, to the degree of benefit to be 
derived by any premises from the works, and to the value of 
work already done by any occupiers of premises. The same 
section further empowered the urban authority, if they thought 
just, to include in the provisional apportionment premises 
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which “do not front . . . on the street . . . but access to 
which is obtained from the street through a court, passage, 
or otherwise .. .” Just as the authority were permitted as 
a matter of discretion to vary the normal mode of apportion- 
ment by mere admeasurement of frontage by taking into 
account work done and benefit to be derived, so they were 
empowered as a matter of discretion and by resolution also 
to include premises which did not “ front . . . on the street.” 
The matter would not have been open to argument if the word 
“resolve ” had been repeated in the section. It was impos- 
sible to say, after the Act had said that the authority might, 
if they thought just, include a wholly new class of premises, 
namely, those which did not front on the street, side by side 
with those which did, that the justices had jurisdiction, in 
effect, to order the urban authority to come to the conclusion 
that it was just to include that wholly new class of premises. 
The justices had no jurisdiction to make the amendment of 
the provisional apportionment which they made, and the 
appeal must be allowed. 

Branson and Humpureys, JJ., agreed. 

CounseL: Sydney Turner, K.C., and P. C. Lamb, for the 
appellants ; G. C. Hutchinson, for the respondents. 

Soricirors: Sharpe, Pritchard & Co., for L. G. Peake, 
Romford ; Candler, Sykes & Dore, for Leonard Gray & Co., 
Chelmsford. 

[Reported by BR. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 
R. v. Sharpe; R. v. Stringer. 


Lord Hewart, C.J., Humphreys and du Parcgq, JJ. 
20th December, 1937. 


Consprracy TO OsstrRucT CouRSE oF PuBLic JusTicE— 
Acts oF CONCEALMENT COMMITTED BEFORE PROCEEDINGS 
BreGUN—WHETHER AN OFFENCE—CRIMINAL PROCEDURE 
Act, 1851 (14 & 15 Vict., c. 100), s. 29. 


Appeal from conviction. 


The appellants were indicted at Lewes Assizes for conspiracy 
to defeat the ends of justice. The indictment stated that the 
appellants between the 28th August and the 3rd September, 
1937, conspired together and with inter alia one, Osborn, 
to defeat the ends of public justice by concealing and destroy- 
ing evidence of the commission of a crime by persuading 
Osborn to make an untrue statement in accordance with 
the concealment, and by attempting, by making statements 
which they (the appellants) knew to be untrue, to mislead 
police officers investigating the crime. The facts were that 
Sharpe and Stringer, in company with others, went in various 
cars toadance. Stringer was a stranger to the neighbourhood 
and Sharpe led him. On arrival at the destination, Stringer 
informed Sharpe that he thought he had “ hit something.” 
Stringer’s car, which was partly red, had received damage to 
the hood-cover, a front mudguard and a side lamp. Stringer 
returned by a different route by arrangement with Sharpe, 
who went back to the scene of the accident, and there found 
that a cyclist had been injured, and was being assisted. He 
said nothing of his knowledge of the accident. Questioned by 
the police two days later, Stringer made an untrue statement 
about new bolts on the side lamps of his car, which he said he 
had obtained from Osborn. The next day Stringer asked 
Osborn to tell the police a lie about the matter, which Osborn 
did, later however retracting. Sharpe made a statement in 
general corroboration of Stringer’s. After argument as to 
whether the indictinent disclosed any offence known to the 
law, Charles, J., decided that it did, whereupon the appellants 
pleaded guilty. 

pu Parca, J., giving the judgment of the court, said that 
the question to be decided was whether the indictment 
disclosed an offence known to the law. If it did not, the 
appellants, although they had pleaded guilty, might be 





entitled to have their convictions quashed. The question, 
therefore, was whether persons who conspired to destroy 
evidence of the commission of a crime, induced other persons 
to conceal a crime, and attempted to mislead a police officer, 
were guilty of the indictable offence of conspiracy. In the 
opinion of the court, there could be no doubt that they were 
so guilty. It was not disputed that there was an offence of 
conspiracy to obstruct the course of public justice—an 
offence established in s. 29 of the’Criminal Procedure Act, 
1851. The only argument left, therefore, was that there 
could be no offence of conspiracy to pervert the course of 
public justice unless proceedings either were pending or had 
begun. In other words, it was contended that a crime had 
not been committed by a person who conspired with others to 
help him to conceal what had taken place, and persuaded 
other people to make untrue statements, unless proceedings 
had already begun. That seemed to the court to be a hopeless 
proposition. Public justice required, not only that persons 
should not take steps to procure concealment of a crime, 
or destroy evidence, once a summons had been issued against 
some person, but also that every crime should be suitably 
dealt with. A man who obstructed public justice as soon as a 
crime had been committed, and who endeavoured to avoid the 
consequences of his wrongdoing by conspiracy with others, 
was just as much guilty of an offence as if he waited until 
after proceedings were actually pending. The appeal must be 
dismissed. 

CounseL: H. J. Brown, for Sharpe; P. A. T. H. 
Harmsworth, for Stringer ; C. Humphreys, for the Crown. 

Soxicirors: Registrar of the Court of Criminal Appeal ; 
Walmsley & Stansbury, for J. E. Dell & Loader, Shoreham, 


Sussex. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Adelphi Estate Bill. 

Read Second Time. [15th February. 
Administration of Justice (Miscellaneous Provisions) Bill. 

Read First Time. [15th February. 
Bombay, Baroda and Central Indian Railway Bill. 

Read Second Time. [15th February. 
Collecting Charities (Regulation) Bill. 

Read First Time. [15th February. 
Docking and Nicking of Horses (Prohibition) Bill. 

In Cémmittee. [15th February. 
Electric Supply Corporation Bill. 
Read Second Time. [15th February. 
Gateshead and District Tramways and Trolley Vehicles Bill. 
Read Second Time. [15th February. 
Patents, etc. (International Conventions) Bill. 

Read Third Time. [10th February. 
Rickmansworth and Uxbridge Valley Water Bill. 

Read Second Time. {15th February. 
Sheffield Gas Bill. 

Read Second Time. {15th February. 
Shropshire, Worcestershire and Staffordshire Electric Power 
(Consolidation) Bill. 

Read Second Time. 
Unemployment Insurance Bill. 
Read Third Time. 


[15th February. 


{10th February. 





House of Commons. 


Aldridge Urban District Council Bill. 
Read Second Time. 
Bournemouth Corporation 
Order Bill. 

Read Second Time. 
Cinematograph Films Bill. 
teported with Amendments. 
Clacton Urban District Council Bill. 

Read Second Time, 
Coal Bill. 
Reported. 


[14th February. 
(Trolley Vehicles) Provisional 


[16th February. 
{10th February. 
[14th February. 
[14th February. 
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Guildford Corporation Bill. 
Read Second Time. 
Housing (Financial Provisions) Bill. 
Read Second Time. 
Leasehold Property (Repairs) Bill. 
Read Second Time. {11th February. 
London, Midland and Scottish Railway Bill. 
Read Second Time. [16th February. 
a of Health Provisional Order (Nuneaton Extension) 
Bill. 
Read Second Time. 
Redcar Corporation Bill. 
Read Second Time. 
Swinton and Pendlebury Corporation Bill. 
Read Second Time. 
Unemployment Insurance Bill. 
Lords Amendments Agreed to. 


[16th February. 


(15th February. 


{16th February. 
[14th February. 
[14th February. 
[14th February. 








Societies. 
The Law Society. 


EVENING MEETING. 

The next Evening Meeting of members of The Law Society 
will be held at The Law Society’s Hall, Chancery Lane, on 
Thursday, 24th February, at 8 o’clock. 

The following subject has been selected for discussion at 
the meeting :— 

‘**To consider what steps can be taken to prevent 
defalcations by solicitors and to alleviate their results.” 





Solicitors’ Managing Clerks’ Association. 
THE OLD BAILEY. 

Sir Holman Gregory, K.C., took the chair at a meeting 
of the Association, held in Gray’s Inn Hall, on the 
llth February, and a lecture by Mr. ALBERT CREW on the 
Old Bailey was read by Mr. E. J. HUGHESMAN, of the staff 
of the Central Criminal Court. 

The history of the Old Bailey, he explained, began with 
the prison in the elaborate and ornamental house of the 
New Gate. Two more gaols succeeded this before the prison 
itself was finally abolished, and for centuries prisoners had 
been herded together in conditions of indescribable darkness 
and filth. Many of them were- never tried at all, and all 
were subject to the extortions and tyranny of the keeper. 
The court had always been in the hands of the City corporation 
as the sessions court of the City. The Mayor was still the 
chief justice. The Recorders had all been aldermen and 
were still so by courtesy to-day. The beginning of the 
modern Old Bailey was the Central Criminal Court Act, 
1834, which appointed the following to be judges of the court : 
the Lord Mayor, the Lord Chancellor, the Lord Chief Justice 
and the other judges of the High Court, the Dean of Arches, 
the aldermen of the City, the Recorder, the Common Serjeant, 
and the additional judge of the Mayor’s court. As long as 
the court was still attached to the prison it seemed to be 
tainted by the traditional atmosphere of indifference and 


oppression. Through the nineteenth century there was 
an absence of dignity in its proceedings, and the law was 


brought into disrepute by the careless and brutal way in 
which it was administered by judges and barristers alike. 
The sittings lasted from nine in the morning until nine at 
night and were held by relays of judges. Two luxurious 
dinners were provided, one at three and the other at five 
o’clock. Much general hospitality was extended towards 
the Bar, and Serjeant Ballantine, in his ‘‘ Experiences.” 
said that he could not but look back with a feeling of disgust 


to the mode with which eating and drinking, transporting | 


and hanging were shuffled together: the City judges rushing 
from table to take their seats on the bench; the leading 
counsel scurrying after them, the jokes from the table scarcely 
out of their lips and the amount of wine drunk not rendered 
less apparent from having been drunk generously. The 
beginning of the modern Old Bailey dated from 1887, when 
a committee of the Common Council sat on the project of 
rebuilding the sessions house. Newgate Prison had fallen 
out of use a decade or so before. The present building 
had been finally opened in 1907. Meanwhile, a new spirit 
had gradually penetrated the courts, represented by such 
men as Sir Harry Poland, Horace Avory and Travers 
Humphreys, and the coarseness and unseemliness of Arabin 
and Kerr were discredited and died out. One of the decisive 
factors in reforming the court was the establishment of the 
Bar Mess in 1891. Before that year the Old Bailey Bar 
had not a good reputation and was often referred to in 





uncomplimentary terms. Macaulay once said that advocates 
at the Old Bailey always had a licence of tongue unknown 
at Westminster Hall. ‘‘ Old Bailey methods ”’ was a synonym 
for bullying and irregularity. When Horace Avory was 
appointed to the High Court Bench, superior persons raised 
their eyebrows and asked whether any good thing could come 
out of the Old Bailey. In 1891, the Bar Mess Committee 
was founded as a disciplinary body, and had established 
# code of etiquette and traditions as high as those of any 
other mess. The remnants of Old Bailey methods disappeared 
with the old building. 


The Hardwicke Society. 


A meeting of the Society was held on Friday, 11th February, 
at 8.15 p.m., in the Middle Temple Common Room, the 
President, Mr. G. KE. Llewellyn Thomas, in the chair. 
Captain C. O. Cummins (G.I.) moved: ‘ That this House 
deplores the opposition of Ulster to a united Ireland.” 
Miss Sheila Bedworth (N.T.) opposed. There also spoke 
Prince Leonid Lieven, Commander D. A. Stride, Mr. Granville 
Sharp (Ex-President), Mr. Campbell Prosser, Mr. T. K. 
Wigan, Mr. Leon MacLaren, Mr. L. Caplan, Mr. Percy Atkin, 
Mr. W. L. Fearnehough, The Hon. Treasurer, Mr. Newman 
(Ex-President), Mr. G. E. Crawford (Ex-President), 
Mr. Walter Stewart. The Hon. Mover having replied, the 
House divided, and the motion was lost by seven votes. 








United Law Society. 


A meeting of the United Law Society was held in the Middle 
Temple Common Room on Monday, 14th February, Mr. R. E. 
Ball in the chair. Mr. R. S. Johnson proposed: ‘* That the 
services afforded by the legal profession do not provide the 
services required by the public.’”’ Mr. A. N. Stainton opposed, 
and there also spoke Messrs. P. Proud, T. R. Owens, G. B. 
Burke, C. F. Walker, F. R. McQuown and G. C. Rafferty. 
The motion was lost by one vote. 





The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room on Wednesday, the 16th February, at 
8.15 p.m., the President (Mr. D. W. Dobson) being in the 


chair. Mr. B. L. Henson proposed the motion: ‘‘ That the 
welfare of India can only be assured by complete self- 


government.” Mr. P. H. Bassett opposed, and Mr. D. F. 
Brundrit, Mr. R. W. Orme, Mr. R. S. Bans, Mr. J. R. Pandit, 
Mr. V. Das, Mr. W. R. Starkey and the Hon. Treasurer also 
spoke. Mr. B. L. Henson replied. Upon division, the motion 
was lost by three votes. 





Legal Notes and News. 


Honours and’ Appointments. 


Mr. Justice STRATFORD, a Judge of Appeal in South Africa, 
has been appointed Chief Justice of the Union in succession 
to Chief Justice Curlewis, who retires on 28th February. 

The Chancellor of the Duchy of Lancaster has appointed 
Mr. FREDERICK BANCROFT TURNER, of 43, King Street, 
Manchester, to be the Stipendiary Justice for the City of 
Salford. Mr. Turner was called to the Bar by the Middle 
Temple in 1918. 

The B.B.C. announce that Mr. CyriL CONNER has been 
appointed Director of the Newcastle Station, and will take up 
his duties after Easter. Mr. Conner was called to the Bar by 
the Inner Temple in 1924. 

Mr. FRED WEBSTER, Town Clerk of Kensington, has been 
elected Chairman of the Society of Yorkshiremen in London 
and the Yorkshire Society for the year. Mr. Webster was 
admitted a solicitor in 1920. 

Mr. ARTHUR PICKLES, solicitor, a member of the firm of 
Messrs. Oxley & Coward, of Rotherham, Doncaster and 
Sheffield, has been appointed Clerk to the Rotherham Rural 
District Council and Clerk to the Rating Authority. He was 
admitted a solicitor in 1916. Messrs. Oxley & Coward have 
been Clerks to the Rural District Council since 1898. 


A UNIVERSAL APPEAL 
To LAWYERS: FoR A POSTCARD OR A GUINEA FOR A MODEL 
ForM OF BEQUEST TO THE HOSPITAL FOR EPILEPSY 
AND PARALYSIS, MAIDA VALE, W.9. 
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The annual report of the National Mutual Life Assurance 
Society for the year 1937 shows that the net life assurance 
business (excluding capital redemption policies) was £1,037,771, 
the largest in the society’s history, representing an increase 
of £134,544 over the previous year. The new annual premiums 
amounted to £45,514, compared with £36,089 in 1936, and 
the total premium income increased from £405,508 to £441,074. 

The Sydney police, says The Times, have adopted a novel 
method for dealing with more than 300 offenders against 
recently imposed speed regulations of 30 m.p.h. in built-up 
areas and 50 m.p.h. elsewhere. Instead of being prosecuted 
the offenders will be asked to parade on a number of nights 
near their homes, where the principles of the safety campaign 
will be explained. The police are launching a vigorous traffic 
educational campaign and selected officers are being specially 
trained. 

An Ordinary Meeting of The Medico-Legal Society will be 
held at Manson House (Tel.: Langham 2127), 26, Portland 
Place, W.1, on Thursday, the 24th February, at 8.30 p.m., 
when a paper will be read by Gerald Slot, M.D., M.R.C.P., 
D.P.H., and Bertram Arthur Levinson, M.A., LL.B., on 
“The Status, Scope and Legal Position of the Unqualified 
Practitioner.’”’ Members may introduce guests to the meeting 
on production of the member’s private card. Light refresh- 
ments are provided at the conclusion of each meeting. 

Mr. Justice Singleton was asked last Wednesday, says 
The Times, on behalf of the defendants in a running-down 
case, in which he had given judgment for the plaintiff against 
two defendants, to apportion the damages under the Law 
Reform (Married Women and Tortfeasors) Act, 1935. His 
lordship expressed the view that where it was intended to 
make such an application, notice of the application should be 
served and placed on the record of the court. On counsel 
undertaking to see that notices were duly filed in the case 
before him his lordship made an apportionment. He said 
that he was of opinion that the order covered (as he intended) 
both damages and costs, but he gave liberty to apply on that 
question if either party desired to do so on further investigation 
of the point. 


GENERAL COUNCIL OF THE BAR. 
ELECTION RESULT. 

The following candidates have been elected members of 
the Council to fill the twenty-four vacancies : Messrs. R. E. L. 
Vaughan Williams, K.C., J. M. Gover, K.C., Charles Doughty, 
K.C., W. P. Spens, O.B.E., K.C., M.P., Lionel L. Cohen, K.C., 
W. C. Cleveland-Stevens, K.C., G. Justin Lynskey, K.C., 
Arthur Morley, K.C., C. Paley Scott, K.C., D. P. Maxwell Fyfe, 
K.C., M.P., H. St. John Field, K.C., Wilfrid M. Hunt, Cecil W. 
Turner, J. H. Stamp, W. D. Mathias, R. A. Willes, George F. 
Kingham, J. Lhind Pratt, W. A. Macfarlane, J. Reginald 
Jones, Gerald Thesiger, G. R. Upjohn, Graham Swanwick, 
and E. S. Lycett Green. 











Court Papers. 


Supreme Court of Judicature. 
Rota oF REGISTRARS IN ATTENDANCE ON 





Grovp II. 
EMERGENCY APPEAL Court Mr. Justice Mnr. Justice 
Rota. No. 1. Cravson. LuxMooreE. 
Witness. Witness. 
Date Part II. Part I. 
Mr. Mr. Mr. Mr. 
Feb. 21 Andrews Blaker * Andrews *Hicks Beach 
» 22 Jones More * Jones *Andrews 
» 23 RKRitchie Hicks Beach *Ritchie * Jones 
» 24  Blaker Andrews *Blaker Ritchie 
» 25 More Jones *More Blaker 
» 26 Hicks Beach Ritchie Hicks Beach More 
Grovr II. Group I. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
FARWELL. BENNETT. CRrossMAN. Smmonps. 
Non- Witness. Witness. Witness. Non- Witness- 
DatE Part I. Part IT. 
Mr. Mr. Mr. Mr. 
Feb. 21 Jones *Ritchie Blaker More 
» 22 Ritchie *Blaker More Hicks Beach 
> 23 Blaker *More Hicks Beach Andrews 
» 24 More *Hicks Beach Andrews Jones 
» 25 Hicks Beach *Andrews Jones Ritchie 
» 26 Andrews Jones Ritchie Blaker 


*The Registrar will be i 
days when the Court is not sitting. 


n Chambers on these days, and also on the 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 24th February 1938. 














| Middle; uaz —(¢ APproxi- 
Div. | Price | inte imate Yield 
Months. |16 Feb.) “yiaig. with 
| 1938. | "*_|redemption 
ENGLISH GOVERNMENT SECURITIES £s.d.,/£ s8.d. 
Consols 4% 1957 or after... .. FA lll (312 1,3 4 4 
Consols 23% ... ska - ... JAJO 78$ | 3 3 10 — 
War Loan 33% 1952 or after JD 103} 3 710 3 4 5 
Funding 4% Loan 1960-90 ... MN 1144,3 910 3 1 7 
Funding 3% Loan 1959-69 ... AO) 983'3 0 9/3 1 8 
Funding 23% Loan 1952-57 ... JD 97 /-216 8| 219 2 
Funding 24% Loan 1956-61 ... AO, 91 (21411 (3 O11 
Victory 4% Loan Av. life 22 years... MS) 112 311 1/>3 311 
Conversion 5% Loan 1944-64 MN| 115g | 4 6 7,119 4 
Conversion 44% Loan 1940-44 JJ 1063 4 43/2 3 1 
Conversion 3% Loan 1961 or after AO) 1044/3 7 2 3 4 9 
Conversion 3% Loan 1948-53 .. MS 101};219 3/)217 1 
4 Conversion 24% Loan 1944-49 .. AO) 99 |210 6,212 2 
Local Loans 3% Stock 1912 or after JAJO 89/3 70) — 
Bank Stock ... ee bes .. AO 3514/3 8 3) — 
Guaranteed 23% Stock (Irish Land 
Act) 1933 or after ... ik ~ JJ) 8 |3 7 1) — 
Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after ... e ins JJi 90 |3 6 8) — 
India 44% 1950-55... .. MN) 114 |31811/)3 1 9 
India 34% 1931 or after ... JAJO) 934 | 3 14 10 — 
India 3% 1948 or after ... JAJO} 804 | 3 14 6 _— 
Sudan 44% 1939-73 Av. life 27 years FA} 110 | 4 110/317 11 
Sudan 4% 1974 Red. in part after 1950 MN| 108 314 1|\3 4 9 
Tanganyika 4% Guaranteed 1951-71 FA, 109 |313 5/3 211 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ| 106 | 4 411|217 9 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA) 91 |21411/)3 3 3 
COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ} 105 | 316 2/312 1 
Australia (Commonw’th) 3% 1955-5: AO} 90 |3 6 8/313 9 
*Canada 4% 1953-58 ae .. MS) 109 |313 5|3 5 4 
*Natal 3% 1929-49 ... — .. dd} 100 |3 0 0;)3 0 0 
New South Wales 3$% 1930-50... JJ) 98 |311 5/)314 2 
New Zealand 3% 1945 . ws AO) 98 |3 1 3/3 6 6 
Nigeria 4% 1963 LF AO} 110 |312 9|3 8 4 
Queensland 34% 1950-70... JJ) 97 312 2/313 2 
*South Africa 34% 1953-73 ... JD 103 3 8 0 3 410 
Victoria 34% 1929-49 ‘ AO) 100 | 310 0/310 0 
CORPORATION STOCKS 
Birmingham 3% 1947 or after .. JJ) 88 |3 8 2 — 
Croydon 3% 1940-60 ae .. AO!) 96 |3 2 6/3 65 2 
*Essex County 34% 1952-72 JD 102 |3 8 8/3 6 8 
Leeds 3% 1927 or after sh .. JJ} 8 | 310 7 — 
Liverpool 34% Redeemable by agree- | 
ment with holders or by purchase... JAJO|} 101 |3 9 4); — 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD| 744|;3 7 1, — 
London County 3% Consolidated | 
Stock after 1920 at option of Corp. MJSD| 87 |-3 9 0| — 
Manchester 3% 1941 or after .- FA) 86/399); — 
Metropolitan Consd. 24% 1920-49 ...MJSD} 974 | 211 3 | 215 0 
Metropolitan Water Board 3% “A” 
1963-2003... = ok .. AO} 90313 6 4 | 3.7 3 
Do. do. 3% “ B” 1934-2003 MS; 904 3 6 4 | 3 7 3 
Do. do. 3% “ E” 1953-73 . JJ) 9 |3 2 6/3 310 
*Middlesex County Council 4% 1952-72 MN} 109 |313 5|3 4 7 
* Do. do. 44% 1950-70... .. MN 114 | 31811|;3 3 4 
Nottingham 3% Irredeemable .. MN 8 |3 9 9) — 
Sheffield Corp. 34% 1968... .. JJ) 102 |3 8 8|3 710 
| | 
ENGLISH RAILWAY DEBENTURE AND | 
PREFERENCE STOCKS 
Gt. Western Rly. 4% Debenture ... JJ} 109 |313 5); — 
Gt. Western Rly. 44% Debenture ... JJ) 1174316 7) — 
Gt. Western Rly. 5% Debenture ... JJ| 1293 | 317 3 _ 
Gt. Western Rly. 5% Rent Charge... FA) 126,319 1); — 
Gt. Western Rly. 5% Cons. Guaranteed MA/ 1273 318 5, — 
Gt. Western Rly. 5% Preference MA) 1174/4 51) — 
Southern Rly. 4% Debenture -» JJ} 1064/3 15 1 _ 
Southern Rly. 4% Red. Deb. 1962-67 JJ| 1064 |315 1) 311 9 
Southern Rly. 5% Guaranteed .- MA) 127 |318 9); — 
Southern Rly. 5% Preference MA!) 1144/4 74, — 








* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the ease of other Stocks, as at the latest date. 





